
1 The Texas Department of Insurance, Division of Workers’ Compensation 2014 report to the Texas Legislature stated that 33% of Texas employers are nonsubscribers; 20% of Texas employees are employed by

 nonsubscribing employers; and 33% of the nonsubscribing employers provide an alternative occupational benefit plan for their employees. According to the report, approximately 5% of Texas private-sector  

 employees do not have any coverage for a work-related injury. 
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Background
Texas is the only state in the country where workers 
compensation insurance coverage is not compul-
sory.1 For as long as there has been a workers 
compensation law in Texas, the state has allowed 
employers to forego participation in the workers 
compensation system. While there is no require-
ment for employers to provide workers compen-
sation benefits to employees, employers that do 
not participate in the system do not get exclusive 
remedy protection and can be sued for negligence. 

In 2013, Oklahoma passed reform legislation that 
allows “qualified employers” to utilize an alternative 
mechanism to traditional workers compensation. 
However, the new Oklahoma system is different 
from the Texas system. Oklahoma allows employers 
to offer a benefit plan to employees, with benefits 
that are similar to, and at least as good as, the state 
workers compensation system and in compliance 
with the Employee Retirement Income Security Act 
(ERISA). Employers offering alternative plans must 
also pay an annual filing fee ($1,500) and provide 
proof of their financial ability to pay the required 
compensation. In addition, the exclusive remedy is 
applicable to employers offering alternative plans. 

The Oklahoma law became effective February 1, 
2014, and at least 60 employers have chosen this 
alternative, or “opted out” of the system.

Recent State Activity 
In 2015, South Carolina and Tennessee introduced 
legislation that would have allowed certain employers 
to opt out of the workers compensation system. 

South Carolina introduced several opt-out bills last 
year. Senate Bill 674 would have repealed South 
Carolina’s workers compensation act and replaced it 
with the Texas statutory language. House Bill 4197 
and House Bill 4171 were similar to the recently en-
acted Oklahoma law and provided exclusive remedy 
protection for employers that opt out of the system. 

But the South Carolina Legislature adjourned for the 
year without advancing the legislation, and there has 
not been any activity to date in 2016. 

Tennessee introduced legislation (SB 721/HB 
997) that was also similar to the recently enacted 
Oklahoma law, but followed the Texas system in one 
key area—exclusive remedy. In the Tennessee bill, 
employers that opt out of the workers compensation 
system would not have exclusive remedy protection 
and could be sued in tort. The Tennessee bill did 
not advance last year and is not expected to be 
considered in 2016.

In addition, there have been constitutional challenges 
to the Oklahoma opt-out law.  

On February 26, 2016, the Oklahoma Workers’ 
Compensation Commission issued an Order which 
ruled that the Oklahoma opt-out law is unconsti-
tutional.  In Vasquez v. Dillard’s, the Commission 
ruled that the opt-out law unconstitutionally deprives 
injured workers of equal protection, deprives injured 
workers access to the courts, and constitutes an 
impermissible special law.  The Commission  

determined that the opt-out law “as a whole is  
not enforceable.” The Commission’s Order was 
appealed to the Oklahoma Supreme Court, and  
the Court is expected to consider the appeal on  
an expedited basis.    

In Pilkington v. State of Oklahoma, ex rel. Doak, two 
injured workers challenged the constitutionality of the 
Oklahoma law, arguing that the act failed to provide 
due process protection by “allowing an Oklahoma 
employer to opt out of the statutory workers’ com-
pensation system, set up its own benefit plan, make 
all of the decisions regarding benefits, determine 
who and how a plan can be reviewed, and have total 
control of the development of the record for appeal.”  

Jenkins v. State of Oklahoma, ex rel. Doak also chal-
lenges the constitutionality of the Oklahoma opt-out 
law on due process and equal protection grounds. 
The suit also claims that the Oklahoma Insurance 
Commissioner, John Doak, is violating his statutory 
duty by approving opt-out plans that do not give 
workers at least a one-year statute of limitations to 
report their injury. The cases are currently pending.

Opt-Out
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In 2015, a couple of large jury verdicts against non-
subscribing employers in Texas garnered attention. 
The juries found the nonsubscribing employers 
liable for negligence for the employees’ injuries 
(Kroger Co. v. Milanes; West Star Transportation, 
Inc. v. Robison). 

Association for Responsible Alternatives 
to Workers’ Compensation 
A national employers’ organization, the Association 
for Responsible Alternatives to Workers’ Compensa-
tion (ARAWC), was formed to lobby for alternatives 
to existing workers compensation mechanisms. 
ARAWC members include retailers Walmart, Safe-
way, Lowe’s, Macy’s, and Nordstrom; third party 
administrators; and service providers.

ARAWC has stated that their ultimate goal is for 
every state to have a free market alternative option 
to workers compensation, although the organization 
is not seeking a one-size-fits-all approach for every 
state. Representatives from ARAWC have reported 
that they will focus on opt-out legislation in several 
states in 2016.   

NAIC Activity
At the Summer 2015 National Association of Insur-
ance Commissioners (NAIC) meeting, the Workers’ 
Compensation Task Force (Task Force) heard a 
report on opt-out reform efforts. ARAWC noted that 
the benefits to employers include freedom of choice 
(rather than mandated programs) and additional free 
market competition. 

Some regulators on the Task Force raised concerns 
with these issues regarding opt-out plans: 
• Immediate notice requirements
• Claims dispute review processes 
• ERISA preemption 
• Tax implications for employee benefits
• Guaranty fund protections 

The NAIC Task Force has pledged to continue to 
monitor opt-out reform efforts. 

NCOIL Activity
At the November 2015 National Conference of 
Insurance Legislators (NCOIL) annual meeting, 
the Workers’ Compensation Insurance Committee 
agreed to examine various workers compensation 
opt-out systems and proposed legislation in 2016. 
The national trade associations discussed the 
differences between the Texas nonsubscriber system, 
the Oklahoma alternative law, and proposed opt-out 
legislation in other states such as Tennessee and 
South Carolina. The Committee adopted the following 
charge for 2016: “Examine costs/benefits related 
to opt-out workers compensation systems and, as 
appropriate, respond to calls for federal intervention.”  

At the February 2016 NCOIL meeting, the Workers’ 
Compensation Insurance Committee heard from a 
panel of interested parties who discussed the pros 
and cons of opt-out systems. The Committee did not 
take any action at the meeting but will continue to 
review opt-out systems at future meetings.  

Federal Activity
On October 20, 2015, 10 US senators and 
representatives sent a letter to United States 
Department of Labor (USDOL) Secretary Thomas 
Perez regarding concerns with the state-based 
system of workers compensation. The letter raised 
concerns over state workers compensation opt-out 
initiatives, requested additional federal oversight of 
the state-based workers compensation system, 
and requested that the Secretary respond on how 
he will use USDOL authority and expertise to 
address the concerns. The USDOL has indicated 
that they are investigating opt-out systems.

Please note: The country’s regulatory, legislative,  
and legal environments change quickly. This article 
provides a snapshot at the time of publication.
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