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On-demand, sharing, collaborative, gig economy—
call it what you like. Lots of people are doing it. 
Everybody’s talking about it.  

Enabled by technological advancements in communication—think 
smartphone—it has given rise to the exchange of goods and services 
among individuals, rather than between a business and a customer. 
The companies involved are generally software developers who’ve 
created apps to connect customers with service providers. 

It’s easy to do, convenient, and has low transaction costs—and just 
about anyone can get involved: the laid-off manufacturing employee 
who’s been unsuccessful in finding another full-time position, the full-
time worker seeking extra money to make ends meet, and the older 
person who can’t afford to retire. Many are finding new ways to earn 
extra income by using their own resources and staying within their own 
communities. In addition to money, this new way of doing business 
offers flexibility and affords workers more control over their work and 
personal lives. For consumers, it offers the services they want, when 
they want it.

THE “ON-DEMAND” ECONOMY: 
A Major Disruption for the  
Workers Compensation System

But while the on-demand economy is generating a 
plethora of opportunities for millions of people, it’s also 
raising questions about how to protect the safety and 
financial security of those involved without putting undue 
pressure on public assistance programs. In many cases, 
though not all, companies in the on-demand economy are 
premised on the idea that the workers are independent 
contractors and, therefore, not entitled to the benefits and 
protections afforded workers of traditional companies, 
including workers compensation. 

The idea of independent contractors is certainly not new. 
What is different is the size and exponential growth of 
this workforce. Where independent contractors were 
something of an anomaly years ago, they are gaining in 
numbers and becoming almost mainstream. This raises 
a whole host of questions and turns the heretofore idea 
of “employment” on its ear, especially with respect to 
workers injured on the job. 

“The policy question is whether the current workers com-
pensation framework can accommodate the underwriting 
of risks in this kind of economy,” said Bruce Wood, vice 
president and associate general counsel for the American 
Insurance Association, “whether there need to be adjust-
ments, and whether they require action by regulators or 
legislature.”

The social contracts developed years ago, including 
workers compensation, came in response to the chang-
ing needs of American workers. Many observers feel it 
is time to figure out how to evolve so workers are still 
protected however they are classified. 

“The on-demand economy is the latest culmination 
of a move away from the traditional American model 
of a long-term relationship with a single employer and 
employee that is full-time, over a long time—potentially 
career-long,” said Conor McKay, director of the Aspen 
Institute’s Future of Work Initiative (FWI). “And in America, 
we developed a social contract, right or wrong, in which 
certain protections for workers—workers compensation, 
disability, health insurance, retirement, unemployment 
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insurance—are being delivered and administered to employees 
through employers. 

“That’s one way to design a social contract, but not the only way. 
It’s worked for us for a while and created strong relationships 
between employers and employees. But as jobs change into dis-
aggregated tasks doled out by multiple employers, that paradigm 
of employment in the US is changing and has been for some time. 
We can expect that the disaggregation will continue as innovation 
finds new ways to disrupt the economy.”

What Is the “Gig” or Sharing Economy?
There are myriad definitions for this new wave of workers. Essen-
tially, it involves quick work “gigs” based on and enabled by mobile 
devices. Someone needs a ride to the airport and clicks on the 
Uber app to find a local driver willing to take him. A couple with an 
extra bedroom lists the availability of a room rental on Airbnb. The 
person who’s moving and needs help loading the moving truck or 
cleaning the house goes to TaskRabbit.

Essentially, it is an environment in which tech companies contract 
with independent workers for short-term assignments. The work-
ers decide if and when they are available. 

Many of these workers take on gigs with multiple employers. A 
worker gets a lead from Lyft that a nearby resident needs a ride to 
the airport. Before picking up his next fare for Uber, he stops at a 
local industrial park and makes a delivery for a separate company. 
On the way, he picks up groceries and drops them off for someone 
via yet another company. The possibilities are nearly endless.

The number of people involved is debatable. Estimates range any-
where from 600,000 (from a study for the Brookings Institute) to 45 
million, according to a joint study by Burson-Marsteller, the Aspen 
Institute’s FWI, and TIME magazine. 

“We’re not saying one-quarter of Americans are involved, but what 
the data does show is a lot more people have touched and are 

engaged in this economy than I think a lot of folks recognize and 
that what we’ve seen is an exponential growth,” McKay said. “All 
that means is that as opportunities expand and more and more 
people look to take advantage, we need to make sure that those 
opportunities, while available, also come along with a certain level 
of protection for those who want to go that route.” 

What Are the Challenges?
The scenario for an injury among on-demand workers mirrors 
that of the traditional workforce. For example, an Uber driver is 
attacked by an inebriated passenger, sustains severe injuries, and 
cannot work for a long period. 

As an independent contractor, he has a variety of choices to pay 
for his medical bills and lost income. He can try to sue the compa-
ny. Or, assuming he has health insurance on his own, he can use 
that for his injuries. But what about his income replacement? He 
can, of course, seek public assistance. 

“What this is is a repackaging of something that’s been around for 
years—the argument over whether someone is an independent 
contractor or an employee,” said Mark Walls, vice president of 
communications and strategic analysis for Safety National. “The 
trucking industry, construction, even taxi drivers have been dealing 
with this whole issue for years. Within some states in particular, 
laws were passed with regard to taxi drivers to clarify if they were 
independent contractors or employees. I expect we’ll see the 
same thing with Uber.”

One difference with on-demand workers is the awareness level, 
or lack thereof, among these new workers compared with those 
who have traditionally been contractors. “One of the biggest 
issues from an insurance standpoint is the people participating as 
suppliers—drivers, homeowners that rent out their place through 
Airbnb—think their personal insurance covers them and it doesn’t. 
Because these are commercial activities, they are excluded under 
auto and homeowners insurance,” Walls said. “People just think 
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‘I can rent out my house while I’m on vacation.’ Then somebody 
gets hurt and sues them and their homeowner’s insurance won’t 
cover it.”

While questions about auto and homeowners insurance for 
on-demand workers are being addressed in some states, the 
challenges of injuries are not. “We’ve been working on insurance 
issues related to ride sharing and Airbnb dealing with liability and 
what’s reasonable to require. That seems to have been settled,” 
said Ray Lehmann, a senior fellow at the R Street Institute. “The 
next set of issues to confront are labor-type issues.”

Adding to the concerns is the type of work involved, much of 
which is inherently dangerous. “If you’re looking at industries in 

terms of fatality rates, taxi drivers have a fatality rate over five times 
the national average for all workplaces,” said Deborah Berkowitz, a 
senior fellow at the National Employment Law Project (NELP) and 
a former senior policy advisor and chief of staff with OSHA. “Even 
though Uber drivers, like limo drivers, don’t handle cash, they still 
have a lot of the risk factors for violence—working alone, often in 
isolated areas, often at night, in poorly lit settings, in high-crime 
areas, and they can pick up people who are under the influence. 
This is a dangerous industry. It makes sense there should be some 
safety net here.”

Potential Solutions
The issue has caught the attention of workers compensation 
stakeholders, although no solutions have been fully explored. 
NCCI, for example, included discussions of the on-demand econ-
omy at its 2015 Annual Issues Symposium—and is expected to 
revisit the topic in 2016 as well. 

Suggestions to address the concerns have been discussed by 
several think tanks. The Aspen Institute, R Street Institute, and 
Brookings Institute, as well as NELP have been proactively looking 
at the issue and concerns.

“The most elegant solution, most straightforward, is to provide for 
automatic coverage for all on-demand workers; or more realistical-
ly, certain types of on-demand workers within workers compen-

sation statutes. Many workers and workers’ rights advocates urge 
that on-demand businesses’ use of an app to dispatch workers 
has not fundamentally changed the nature of employment, and 
that the workers are, in fact, employees entitled to coverage under 
workplace laws,” said Sarah Leberstein, senior staff attorney with 
NELP. “One approach is to start with workers at the most obvious 
risk, like those in transportation and passenger service, and write 
them into workers compensation statutes, meaning they are cov-
ered on the basis of their work … That’s a very helpful model.”

NELP also advocates “shoring up” existing workers compensation 
programs. For example, home-based workers in some states are 
excluded from workers compensation coverage by statute, while 
other states specifically mandate coverage. 

“In Maryland, even if [domestic workers] work 10 hours a week, 
[employers] have to cover them,” Berkowitz said. “So there are 
solutions in many states. It’s not reinventing the wheel, just broad 
implementation.”

But a company that offers workers compensation coverage to its 
on-demand workers might need to change its business model. 

“In order to provide workers compensation, Uber would probably 
have to somehow pass those costs along to the passenger,” Walls 
said. “So a fixed-cost model is probably best for them if they can 
do it—a guaranteed fixed cost—so they’d know what their work-
ers compensation costs are, and they can spread them out among 
their fares.” 

So far, there is no mandate for companies to provide workers 
compensation coverage for on-demand workers deemed to 
be contractors. “Whether state legislatures or insurance com-
missions will take such a proactive approach to the problem of 
workers compensation coverage for ride-sharing drivers remains 
to be seen,” said Stephanie D. Ross, an attorney with Reminger 
Attorneys at Law. “If not, the issue will be adjudicated on a case-
by-case basis, and it will be in the fact-finder’s discretion to weigh 
the relevant factors and to decide whether a given claimant looks 
more like an employee or an independent contractor.”
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But some observers say on-demand workers are neither em-
ployees nor independent contractors under current definitions. 
Employees, they explain, typically cannot set their own hours or 
use their own equipment; but the companies exercise more control 
than they would for contractors. 

“We’d like to create a third status—neither contractor nor employ-
er,” Lehmann said. “It would include some of the requirements of 
employers, but not all. It doesn’t necessarily make sense to require 
paid leave for employees who set their own hours, or a minimum 
break. On the other hand, if you get injured on the job, that’s a 
reasonable thing.”

Lehmann suggested possibly having a system that provides 
basic compensation, such as a guaranteed disability policy, or a 
combination of products that provides income replacement and 
coverage for injuries. 

A third category of worker, the “independent worker,” was es-
poused in a recent discussion paper published by The Hamilton 
Project at the Brookings Institute. In “A Proposal for Modernizing 
Labor Laws for Twenty-First-Century Work: The ‘Independent 
Worker,’” the authors1 propose that Congress and, in some 
situations, state legislatures establish this new classification based 
on the principles that work hours are difficult or impossible to 
measure, businesses should not organize to fit their workers into 
a particular status, and workers and businesses should maximize 
the joint benefits of their relationship. 

Under this scenario, certain benefits would be extended to the 
workers without businesses facing full employment classification. 
The companies would be the “intermediaries” and would provide 
certain benefits including a workers compensation-type program.

Intermediaries would be allowed to opt in to provide “expansive” 
workers compensation policies through insurance pools and, in 
exchange, would receive protection from tort suits. States would 
create the legal framework, but not operate the actual systems. 
The authors acknowledge that such a system could create ad-
verse selection along with moral hazard problems, but suggest 
that design changes be included to reduce those risks over time. 
The intermediaries would be able to opt out of such a system and 
be subject to tort action if opting in is too expensive. 

“The kernel of the question with respect to on-demand is wheth-
er there are impediments in the current workers compensation 
system to underwriting these risks,” Wood explained. “This whole 
debate to this point has been 98% focused on the auto side. So 
it’s a policy issue we need to take a closer look at for sure. And 
now that we’ve got Brookings out with a study, this might be a 
good catalyst for doing so.” 

Nancy Grover is a writer who covers the insurance, financial services, 
and healthcare industries. She is the editor of the Workers’ Compen-

sation Report and can be reached at nancygrover@hotmail.com.
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1 Seth D. Harris, a distinguished scholar at Cornell University’s School of Industrial and Labor Relations,  
 and a former deputy and acting US Secretary of Labor; and Alan B. Krueger, the Bendheim Professor  
 of Economics and Public Affairs at Princeton University, and former chairman of the Council of  
 Economic Advisers as well as a former assistant secretary for economic policy and chief economist 

 of the US Department of the Treasury.


