Welcome to NCCI’s 2016
Issues Report: Fall Edition
We are pleased to present to you our first fall edition of NCCI’s Workers
Compensation Issues Report.
It’s been six months since our Annual Issues Symposium (AIS), where we had
great conversations about important industry topics, and we want to build on
that momentum.
At AIS we presented the State of the Line Report—a comprehensive look at
financial results for the workers compensation line of business. The results
presented reflected the most up-to-date data, including our preliminary estimates
for Calendar Year 2015. In this Issues Report, we provide updated results for 2014
and 2015 as well as preliminary estimates for Calendar Year 2016.
Additionally, you will find articles that shed light on the transforming environment
in which we operate. Topics covered include:
• Insights on the changing legislative landscape
• Updates on recent and impactful Florida and Oklahoma decisions
• An analysis of the ways in which data is driving improved outcomes across
our industry
Finally, we are pleased to share positive success stories showcasing the important
role that the workers compensation system plays for the American worker. Our
thanks to the Accident Fund Insurance Company of America and to the State
Accident Insurance Fund Corporation for sharing these terrific stories.
We hope you will find this Issues Report to be a valuable tool. NCCI will
continue to provide leading industry research, analysis, and issues overviews
at ncci.com throughout the year.
Please enjoy this fall edition of NCCI’s Issues Report.

Bill Donnell, CPCU
President and CEO
NCCI
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NCCI Research
Investigating the Drivers of the 2015 Workers
Compensation Medical Severity Decline
By David Colón, ACAS, MAAA
Associate Actuary, NCCI

Introduction
NCCI reported at its 2016 Annual
Issues Symposium that workers
compensation (WC) lost-time
medical severity decreased by an
estimated 1% in Accident Year
(AY) 2015 [1].
This marks the first time in more than two
decades that medical severity has declined.
Between AY 1994 and AY 2014, medical severity steadily increased and the cumulative change
substantially exceeded that of the medical Consumer Price Index (CPI)—a measure of medical
price inflation.1 Growth in medical severity also
outpaced growth in indemnity severity during
this period and medical costs are now close
to 60% of total workers compensation costs.
This study investigates the cost drivers of the
change in total medical severity (lost-time plus
medical-only claims) in AY 2015 by measuring
the effect of price and utilization changes on
overall medical costs.
Preliminary Findings
• Paid medical costs per claim declined 1% in
AY 2015
• The mix of injuries by diagnosis has remained
stable between AY 2012 and AY 2015

1
2
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• A 3% decline in paid costs per claim for
physician services accounts for most of the
medical severity decline in AY 2015—a 3%
decline in utilization of physician services is a
major driver
• Paid costs per claim declined in AY 2015 for
most types of physician services
Workers Compensation Changes in Medical
Prices, Utilization, and Costs
Overall Medical Costs
WC paid medical cost per claim declined in AY
2015. To compare medical severity for different
AYs, Exhibit 1a shows the paid medical costs per
claim for AYs 2012 to 2015 at a maturity of one
year.2 This exhibit shows the paid medical cost
per claim declined in AY 2015 by 1%. Questions
that may come to mind when observing such a
decrease include:
1. Has there been a change in the mix of injuries
by diagnosis for WC claims?
2. Is there a particular state or group of states
driving the decrease?
Previous NCCI research [2] found that a change
in the WC mix of injuries by diagnosis between
1996/97 and 2001/02 affected the resulting
average medical lost-time claim severities.

US Medical CPI is published by the US Bureau of Labor Statistics (BLS).
Medical payments provided during the year of injury. For example, AY 2013 includes payments reported by March 31, 2014, for services rendered in
2013 for claims with accident dates in 2013.
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For the first time
in more than two
decades, medical
severity has
declined.
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Study Data
The data source used in this
study is NCCI’s Medical Data
Call (MDC). The MDC captures
transaction-level detail on WC
medical bills processed on or
after July 1, 2010, including
dates of service, charges, payments, procedure codes, and
diagnosis codes. Carriers are
not required to report transactions for services provided
more than 30 years after the
date of the injury.
For this study, we used MDC
experience evaluated as of
March 2016 for:
• Services provided during
the year of injury for injuries
occurring between January
1, 2012 and December 31,
2015. For example, for a
claim with injury date
October 1, 2013, we use
services provided between
October 1, 2013 and
December 31, 2013.
• All claims with at least one
medical service. This
includes lost-time and
medical-only claims.
• The jurisdictions AK, AL, AR,
AZ, CO, CT, DC, FL, GA, HI,
IA, ID, IL, IN, KS, KY, LA, MD,
ME, MO, MS, MT, NC, NE,
NH, NM, NV, OK, OR, RI, SC,
SD, TN, TX, UT, VA, VT,
and WV.

However, Exhibit 1b shows the mix of injuries by diagnosis has
remained relatively stable between AY 2012 and AY 2015. Therefore,
the mix of injuries by diagnosis does not have a substantial effect on
the observed decrease in AY 2015.
No individual jurisdiction included in this study was solely responsible
for the observed AY 2015 medical paid severity decrease—although
some jurisdictions contributed relatively more to the overall decrease
than others. State-specific investigations related to this topic are part
of ongoing NCCI research and will be discussed in a subsequent study.

Exhibit 1a

Paid Medical Costs per Claim Declined in AY 2015
Valued at 12 Months

NCCI analysis based on MDC, for medical services provided during the year of injury. For example, AY
2013 includes payments reported by March 31, 2014, for services rendered in 2013 for claims with
accident dates in 2013. Data used with permission.

Exhibit 1b

The Mix of Injuries by Diagnosis Has Remained
Stable Between AY 2012 and AY 2015
Valued at 12 Months

NCCI analysis based on MDC for medical services provided during the year of injury. For example, AY
2013 includes payments reported by March 31, 2014, for services rendered in 2013 for claims with
accident dates in 2013. Data used with permission.
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Exhibit 1c

Paid Physician Costs per Claim Account for Most of the
1% Medical Severity Decline in AY 2015
Valued at 12 Months

NCCI analysis based on MDC for medical services provided during the year of injury. For example, AY
2013 includes payments reported by March 31, 2014, for services rendered in 2013 for claims with
accident dates in 2013. Data used with permission.

Medical costs can be analyzed by service category: physicians, hospitals, drugs, ambulatory surgical centers, medical care commodities,
and other. Because physician and hospital services account for more
than 80% of WC medical costs, cost changes in these categories can
have a significant effect on overall medical costs. Exhibit 1c shows
the paid medical costs per claim shown in Exhibit 1a, but by medical
service category. This exhibit shows paid costs per claim for physician
services decreased in AY 2015 by 3%, while paid hospital costs per
claim increased by 2%. With physician services representing approximately 40% of WC medical costs, their decrease is the largest contributor to the 1% decrease in overall AY 2015 paid medical costs per
claim.

Terminology
Terms used throughout this
study include:
• Accident Year (AY)—The year
in which the work-related
injury took place
• Cost—The total dollars paid
per claim (Cost = Price x
Utilization)
• Price—What is paid for an
individual service
• Utilization—The intensity
of services provided per
claim, including:
m The number of medical
		 units provided on a claim,
		 e.g., 15 minutes versus
		 30 minutes
m The mix of services
		 provided on a claim, e.g.,
		 a shift from less expensive
		 X-rays to more expensive
		 MRIs

The “All Other” medical costs shown in Exhibit 1c (including prescription drugs, ambulatory surgical centers, medical care commodities,
and other medical services) collectively decreased by 2%. Offsetting
the observed declines in the physician and all-other categories, hospital costs per lost-time claim increased in AY 2015.
NCCI further investigated the AY 2015 decrease in medical severity
by completing a focused review of physician services costs.
Physician Medical Costs
Paid costs per claim for physician services account for most of the 1%
decrease in overall medical costs per claim. Physician services include
services such as evaluation and management, physical medicine,
surgery, and radiology.
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Exhibit 2a

Utilization Is the Major Contributor to the AY 2015
Decline in Paid Physician Costs per Claim
Physicians Price and Utilization Changes Valued at 12 Months

NCCI analysis based on MDC for medical services provided during the year of injury. For example, AY
2013 includes payments reported by March 31, 2014, for services rendered in 2013 for claims with
accident dates in 2013. Data used with permission.

Exhibit 2b

Physicians Utilization Components
Valued at 12 Months

NCCI analysis based on MDC for medical services provided during the year of injury. For example, AY
2013 includes payments reported by March 31, 2014, for services rendered in 2013 for claims with
accident dates in 2013. Data used with permission.
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The yearly change in costs per
claim is affected by changes in:
• The portion of the total
cost change that can be
attributed to changes in prices 		
relative to the previous year.
• The difference between the
total cost change and the price
change. The change in
utilization includes changes in
the number of services per
claim and the impact of
changes in the mix of medical
services (e.g., from previously 		
used services to more costly 		
alternatives).
Exhibit 2a displays the year-toyear changes in price, utilization,
and costs per claim for physician
services. This exhibit shows
prices for physician services have
remained relatively stable and
utilization was the major contributor to the AY 2015 decline in
paid costs per claim for physician
services. In fact, the price change
for physician services was almost
unchanged in AY 2015, while the
3% decrease in utilization is completely responsible for the overall
decrease in paid costs per claim
for physician services.
Exhibit 2b breaks down the
utilization changes into three
contributors:
1. The change in the mix of
physician services
2. The change in the share of 		
claims receiving a physician 		
service

3. The change in the number of physician
services3 per claim with at least one physician
service
This exhibit shows that changes in the number
of physician services per claim are the largest
contributor to the utilization changes for the
years shown. This also illustrates that for the
years included, the mix of physician services,
and the share of claims receiving a physician service have remained relatively stable. Although
the AY 2015 share of medical claims with at
least one physician service increased by 1%, the
4% decrease in the number of services per claim
with at least one service caused the overall AY
2015 utilization to decline.
Exhibit 2c summarizes the AY 2015 changes in
costs, prices, and utilization for different types
of physician services. This exhibit shows that the
paid cost per claim decreased for all physician
services with the exception of evaluation and

Exhibit 2c

management, which increased by 1% due to a
1% increase in prices.
Closing Remarks
This initial research shows that a moderation
in the cost per claim for physician services
was a primary driver underlying the observed
improvement in workers compensation average medical severity between AY 2014 and AY
2015. NCCI is undertaking further research
into this decline and will report results in a
subsequent study.

References
[1] NCCI, 2016 State of the Line Guide, www.ncci.com/
Articles/Documents/II_AIS-2016-SOL-Guide.pdf.
[2] Tanya Restrepo and Harry Shuford, “Significant Changes
in the Factors Driving Medical Severity 1996–2001 vs.
2001–2006,” NCCI, July 2010, www.ncci.com/Articles/
Documents/II_NCCI_Publishes_Medical_Severity_Study_
Update.pdf.

2015 Changes in Physician Services

NCCI analysis based on MDC for medical services provided during the year of injury. For example, AY 2013
includes payments reported by March 31, 2014, for services rendered in 2013 for claims with accident dates
in 2013. “All Other” includes anesthesia, which is 3% of all physician payments. Data used with permission.

The number of physician services includes all billed services. Multiple billed services could be included in one physician visit.

3

Workers Compensation 2016 Issues Report: Fall Edition

9

2016 Legislative and Regulatory
Outlook
By Peter M. Burton, CPCU, AU
Senior Division Executive, State Relations, NCCI

Legislative state activity related
to workers compensation was
fairly moderate across the country
in 2016, which is to be expected
in a national election year. It also
may be reflective of the continuing decline in loss costs for most
states, as interest in reform tends
to follow decreasing loss costs.
While more than 700 bills addressing workers
compensation issues were introduced, only
about 10% of these measures were enacted
and none of the enacted laws made significant
system changes. It is of note that legislatures
in MT, ND, NV, and TX do not convene in even
numbered years.
Opt-out proposals in both South Carolina and
Tennessee failed to gain traction in 2016; however, there was increased activity around the
gig economy, with the introduction of legislation
dealing with “qualified market contractors”
popping up in several states. Three states (HI,
KY, and UT) have enacted measures calling for
a study of different aspects of their workers
compensation systems.
While it is possible to identify potential areas of
activity and interest for the 2017 legislative sessions, the outcomes are likely to be heavily influenced by the results of the 2016 elections. (For a
review of election results, check the Legislative
Activity section of ncci.com after November 8.)

10 Workers Compensation 2016 Issues Report: Fall Edition

Going into these elections, Republicans hold
their strongest state presence ever, with a
majority in roughly 70% of state legislative
chambers and full legislative dominance (holding
the majority in both chambers) in 30 states. In
addition, a Republican occupies the governor’s
mansion in 31 states, 23 of which have a Republican sweep—the party holds sway in both chambers of the legislature and the governor’s office.
There are only seven states where Democrats
hold that coveted trifecta.
Come November 8, however, those numbers are
likely to change.
State Legislatures
There are a total of 7,383 state legislative seats,
and 80% of the seats are up for election during
this presidential election year—61% of the state
senate seats and 87% of the house seats. The
potential down-ballot impact of the presidential
campaign could have a significant effect on the
balance of power in a number of these states, especially in the handful of states (CO, IA, NV, NY,
VA, WA, and WV) where the majority is presently secured by only one or two seats.
Governors
While most gubernatorial contests are held
during the midterm election cycle, this year
there will be elections for 12 governors’ seats
currently held by eight Democrats and four Republicans. Seven of these are open races—with
six of the seats due to term limits or voluntary
departures (DE-D, MO-D, NH-D, ND-R, VT-D,
WV-D). An additional contest opened up when
Donald Trump selected Governor Mike Pence

While more
than 700 bills
addressing workers
compensation issues
were introduced,
only about 10% of
these measures were
enacted and none
of the enacted laws
made significant
system changes.
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Ballot Initiatives
Of the ballot initiatives under consideration in
2016, the one generating the most significant
interest from a workers compensation perspective is Colorado’s Amendment 69, which
would establish ColoradoCare. ColoradoCare
is a governmental entity that would administer
a single-payor healthcare system, including responsibility for providing medical care covered
under workers compensation insurance.

(R-IN) as his running mate in the presidential
election.
In the five contested races, there are three
Democrats (Steve Bullock–MT, Kate Brown–
OR, Jay Inslee–WA) and two Republicans (Pat
McCrory–NC, Gary Herbert–UT) defending
their position as governor. Oregon is holding a
special election in 2016, with Governor Kate
Brown seeking election in her own right after
filling the final two years of John Kitzhaber’s
term, following his resignation.

There are also several states considering marijuana initiatives. Florida (Constitutional Amendment
2) and Arkansas (Ballot Issues 6 and 7) are voting
on the legalization of medical marijuana, while
Massachusetts (Question 4) and Nevada (Question 2) are seeking to regulate and tax its use.

Insurance Commissioners
The election cycle inevitably results in some
turnover in regulatory ranks as well, with five
states electing an insurance commissioner
in 2016. Two of those races—Montana and
North Dakota—are open, as Monica Lindeen is
term-limited and Adam Hamm is not seeking reelection. Incumbents seeking reelection include
Wayne Goodwin (NC) and Mike Kreidler (WA).
Karen Weldin Stewart (DE) lost her primary bid
for re-election. There are seven states where
the gubernatorial election may have an impact
as well, since insurance commissioners in those
states are appointed by the governor.

Voters in Arkansas will also be considering a constitutional amendment (Ballot Issue 4) limiting
lawyer contingency fees in medical injury cases.
States to Watch in 2017
Arkansas—Organized labor is expected to
propose a number of legislative initiatives in the
upcoming session to increase injured worker benefits and expand injury compensability standards.
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Colorado—Pinnacol
Assurance, with organized labor now pulling
out of the project unable
to find common ground,
is leading a study of the
state’s workers compensation system. They have
hired a consulting firm to
lead the research.
Florida—As a result of
recent Florida Supreme
Court rulings, the Associated Industries of Florida
and the Florida Chamber
of Commerce have
created task forces to
seek legislative fixes,
with elevated legislative

interest following approval of a double-digit rate
increase.
Hawaii—A number of
legislative or regulatory
measures may come from
the recommendations of
the Workers’ Compensation Working Group,
which was charged (HCR
168) with streamlining
the workers compensation claim process. Other
measures may be deferred
until the completion of the
closed claim study of the
workers compensation
system, called for in HB
2715, which is due to be
completed by November
30, 2017.

The Texas Division
of Workers’
Compensation—for
the first time in 25
years—is proposing
an increase in the
claimant attorney
fees.

Illinois—Governor Bruce
Rauner is continuing to include workers compensation reforms with budget negotiations.
Kentucky—HCR 185 creates a task force to
study the state’s workers compensation system
and develop recommendations for enhancement.
Maryland—As a result of HB 468 (2015), which
removed the exemption to Title 11 for Chesapeake Employers’ Insurance Company, NCCI
and Chesapeake have begun the process of transitioning the company to fully participating in
NCCI’s workers compensation infrastructure by
January 1, 2023. The legislation requires NCCI
to complete an annual status report, the first of
which was presented on October 1, 2016.
Oklahoma—While the Oklahoma Supreme Court
ruled the opt-out law was unconstitutional due
to unequal and disparate treatment of a selected
group of injured workers (Vasquez v. Dillard’s),
proponents of the option vow to fight on despite
that the decision is likely to slow down momentum in other states. The Oklahoma Supreme
Court is developing steps to mandate employers

to be compliant with its opt-out
unconstitutional ruling.
Oregon—The Oregon Workers’
Compensation Board has adopted rules to implement increases
in claimant attorney fees.
Rhode Island—The Department
of Labor and Training is developing a proposed rule to add
massage therapy guidelines and
compound drug reimbursement
to its medical fee schedule.
South Carolina—Citing the
recent deaths of police officers
in Dallas, TX, and Baton Rouge,
LA, lawmakers are expected
to again take up the issue of
providing Post-Traumatic Stress
Disorder (PTSD) benefits for
police officers.

Texas—The Texas Division of Workers’ Compensation—for the first time in 25 years—is proposing an increase in claimant attorney fees. The Division is projecting that its proposed changes will
increase annual legal costs by $20–50 million.
Utah—Senate Bill 216 requires a study of hospital costs.
Virginia—Being one of a few states not currently having a medical fee schedule, the Virginia
Workers’ Compensation Commission has selected a vendor to assist in implementing a medical
fee schedule, by six state geographic regions,
effective January 1, 2018.
Please note: The country’s regulatory and legislative
environment changes quickly at both the federal and
state levels. This article provides a snapshot of issues at
the time of publication, October 2016.
Peter M. Burton, CPCU, AU, is a senior division executive
for NCCI’s state relations unit. Mr. Burton is responsible
for all state, regulatory, and legislative issues for NCCI, and
he manages the company’s state regulatory executive field
personnel.
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A Real-Life Example of a
System That Works
James’ Story
James, a carpenter, was working on a home his
company had built. He was doing some repairs to
a skylight when the structure crumbled beneath
him, and James fell to the ground.
“I don’t really remember the fall,” said James. “I
woke up in the hospital a couple days later. They
said that I’d fallen 20 to 25 feet and suffered a
spinal cord injury and that I’d be paralyzed from
the waist down.”
Though he would never walk again, James was
determined to find a way to keep moving. He
went to therapy and learned how to sit up again.
James worked with Accident Fund Insurance
Company of America’s in-house team composed
of nurse case managers and a full-time medical
director. They arranged for James to see an orthopedic surgeon, attend therapy three times a week,
and then see a vocational therapist to help him
find a job he could do in a wheelchair.
Regaining Independence
Accident Fund set the wheels in motion for James’
recovery and provided him with wheels of his
own.

“I don’t really remember the fall. I woke
up in the hospital ....”

14 Workers Compensation 2016 Issues Report: Fall Edition

“Accident Fund got a van for me, so I was able
to be independent,” said James. “I could drive
around and take care of my business and not
have to wait for someone to pick me up or take
me somewhere, which was a big aid in helping
me get a job and get back to work.”
Although James cannot walk or return to his
previous job as a carpenter, he found new work
and credits Accident Fund for getting him the
assistance he needed.

workers comp insurance and that Accident Fund
happened to be the workers comp insurance
that they had purchased at the time.”

Accident Fund is one of the nation’s leading workers
compensation insurance organizations. James, an actual
Accident Fund claimant, shared his story about his workplace injury and how Accident Fund helped him through
his recovery process. For more information, visit
AccidentFund.com.

“It was that extra mile that they took as far as
getting me back to work and getting me back [to
being] active,” James concluded. “Being back to
work, I’ll probably suffer less medical issues [as
a result of] being mobile all the time and always
out and about.”
Appreciating the help he received, James
acknowledges the importance of having workers compensation coverage: “I’m very thankful
that the contracting company I worked for had
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Issue Update
Oklahoma Supreme Court Rules Opt-Out Law
Unconstitutional
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Background
In 2013, Oklahoma passed reform legislation which allowed “qualified employers” to utilize an alternative mechanism to traditional workers compensation. However, Oklahoma’s alternative mechanism,
known as “opt-out,” was different from the Texas system.1 Oklahoma required employers that chose to
opt out of the traditional workers compensation system to be approved by the Commissioner and offer
employees a plan with benefits that were similar in form to the state workers compensation system.
Employers offering alternative benefit plans also had to pay an annual filing fee and provide proof of
financial ability to pay the required compensation. Exclusive remedy would also apply to employers
offering alternative plans.
The Oklahoma law became effective February 1, 2014, and approximately 60 employers chose this
alternative, or opted out of the system.

Oklahoma Supreme Court Decision
There were several constitutional challenges
to the Oklahoma opt-out law. On February 26,
2016, the Oklahoma Workers’ Compensation
Commission (Commission) issued an order in
the Vasquez v. Dillard’s, Inc. case, which ruled that
the Oklahoma opt-out law is unconstitutional. In Vasquez, the Commission ruled that the
opt-out law unconstitutionally deprives injured
workers of equal protection, deprives injured
workers access to the courts, and constitutes
an impermissible special law. The Commission
determined that the opt-out law “as a whole is
not enforceable.”
According to the facts of the case, Dillard’s
denied the employee’s claim on the basis that
the claimant’s medical condition was preexisting
and excluded under Dillard’s alternative benefit
plan. According to the Commission, Dillard’s
alternative benefit plan defined aggravation of
a preexisting condition in a more restrictive way
than the Oklahoma Workers’ Compensation
Act. The Commission concluded that this dual
workers compensation system created unequal,
special treatment of a select group of injured
workers and was, therefore, unconstitutional.

1

Dillard’s appealed the Commission’s order to the
Oklahoma Supreme Court. On September 13,
2016, the Oklahoma Supreme Court issued its
decision in Vasquez v. Dillard’s, Inc., holding that
the Oklahoma opt-out law is an unconstitutional
special law.
The Court determined that the core provision
of the Oklahoma opt-out law (Title 85A, O.S.
Section 203)—which allows qualified plan employers to set their own standards for defining
covered injuries, medical management, dispute
resolution, funding, notices, and penalties—creates impermissible, unequal, and disparate treatment of a select group of injured workers. The
Court rejected the Oklahoma Attorney General’s argument to strike Section 203 from the
opt-out law and leave the rest of the law in place.
It stated there would be no rational reason for
employers to opt out if they were required to
treat employees exactly as stated under the
state workers compensation law.
The Court affirmed the ruling is applicable to
all opt-out cases currently pending before the
Commission and in the appellate system, and

Texas is the only state in the country where workers compensation insurance coverage is not compulsory. As long as there has been a workers
compensation law in Texas, the state has allowed employers to forego participation in the workers compensation system. While there is no
requirement for employers to provide workers compensation benefits to employees, employers that do not participate in the Texas system do not
have exclusive remedy protection and can be sued for negligence.
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Opt-out
proponents have
indicated that
they will continue
advocating for
opt-out systems.

prospectively to all future cases. The Court
is expected to issue a mandate ruling the law
unconstitutional and remanding the case to the
Oklahoma Workers’ Compensation Commission
for further proceedings. The Commission will
then provide guidance to the qualified employers that have opted out of the system, including
a time frame for those employers to obtain traditional workers compensation coverage.
State Legislative Activity
There was little legislative activity regarding
opt-out in 2016. In 2015, South Carolina and
Tennessee introduced legislation that would
have allowed certain employers to opt out of
the workers compensation system. However,
those bills did not advance in 2015 and were not
considered in 2016.
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Legislative activity in 2017 may be impacted by
the Oklahoma Supreme Court decision.
Association for Responsible Alternatives to
Workers’ Compensation
Despite the Oklahoma Supreme Court decision
in Vasquez v. Dillard’s, Inc., and the lack of legislative activity in the states, opt-out proponents
have indicated that they will continue advocating for opt-out systems. The Association for
Responsible Alternatives to Workers’ Compensation (ARAWC) is a national employers’ organization formed several years ago to lobby for
alternative workers compensation mechanisms
in the states. Members of ARAWC include large
retailers, third party administrators, and service
providers. ARAWC’s ultimate goal is for every
state to have a free market alternative option
to workers compensation, although the

organization is not seeking a one-size-fits-all
approach for every state.
Other Activity
Several organizations have studied and discussed opt-out systems over the past year. The
International Association of Industrial Accident
Boards and Commissions (IAIABC) recently
released a study titled “Understanding the OptOut Alternative.” The study analyzed the optout program adopted in Oklahoma and the ones
proposed in South Carolina and Tennessee and
compared them to traditional workers compensation. The issues compared included indemnity
benefits, causation thresholds, dispute resolution processes, and the application of the Employee Retirement Income Security Act (ERISA).
The IAIABC study was intended to be objective
and did not provide any recommendations for a
model opt-out law.
The National Conference of Insurance Legislators (NCOIL) has been discussing opt-out
systems and legislation over the past year. However, NCOIL does not appear to be interested in
taking any action on the issue; and at this time,
opt-out is not expected to be an issue at future
NCOIL meetings.

Conclusion
Following the Oklahoma Supreme Court
decision that Oklahoma’s opt-out law is unconstitutional, it remains to be seen whether other
states will consider opt-out legislation in the
future and whether the organizations discussing
opt-out systems will continue to do so.
Laura Kersey, Esq. is the director of National Policy
Development in NCCI’s Regulatory Services Division.

The National Association of Insurance Commissioners (NAIC) is also monitoring the issue but
has not taken any action at this time.
There also has been federal activity related to
opt-out. On October 20, 2015, 10 US senators
and representatives sent a letter to US Department of Labor (USDOL) Secretary Thomas
Perez regarding concerns with the state-based
systems of workers compensation. The letter
raised concerns over state workers compensation opt-out initiatives, requested additional
federal oversight of the state-based workers
compensation systems, and requested that the
Secretary respond on how he will use USDOL
authority and expertise to address the concerns.
The USDOL indicated that it is investigating optout systems.
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Bringing the Value of
Data to Life:
How Effective Use of Data Leads to Improved Outcomes
By Nancy Grover
Editor, Workers’ Compensation Report

Data management is transforming
the workers compensation
industry, but not necessarily
in ways you might think.
“In the past, we talked about savings as a dollar
amount—from the price of a pill or savings from
the pharmacy benefit manager blocking a pill,”
said Artemis Emslie, CEO of myMatrixx, a workers compensation pharmacy management company. “We are using tools and analytics to think
about pharmacy in a different light. For example,
we might ask ourselves, ‘What’s the data telling
us about the condition of the patient?’ Education
and engagement about the drug therapy early in
a patient’s medication journey is essential.
Getting the right message at the right time via
the right channel comes from what we know
about the patient through better outcomes and
not just savings. That’s a really cool shift for
workers comp.”
Emslie’s comments underscore the shift in focus
of predictive modeling from the underwriting
side to the claims side—a transition that started
just a few years ago.
Until recently, companies in a variety of industries have used predictive modeling to influence
behavior, especially in the retail space. Netflix,
for example, uses historical customer data to
steer customers toward particular types of movies. Similarly, Amazon uses data to anticipate

20 Workers Compensation 2016 Issues Report: Fall Edition

consumer purchasing behavior and to boost
sales through product recommendations.
“I’ve been a victim of [Amazon’s] suggestions
when the company sends me a message to the
effect of, ‘Hey—customers that bought this particular product typically bought this,’ and sure
enough, I do too,” said J.J. Schmidt, senior VP of
managed care for Wellcomp, a managed care
subsidiary of York Risk Services. “We’re essentially using the same best practices to say, ‘OK, a
claim that meets this data has the likelihood of
doing these other things.’”
The auto insurance industry has been using
data to predict outcomes and set premiums for
a number of years. In workers compensation,
data has been used to help reduce costs to the
system, and more recently, significant focus
has shifted to providing higher quality care to
injured workers.
Rising Medical Solutions, for example, provides a
“medical concierge” program to injured workers.
It includes such things as risk scoring and triage
on 60-plus factors, a ‘concierge’ contact, scheduling of medical appointments, telephonic case
management, and ongoing monitoring of all case
files with predictive analytics, opioid intervention, and direction of care where applicable.
“We use data analytics to manage the level of
service provided to injured workers,” said Anne
Kirby, Rising’s chief compliance officer and VP of
care management. “For example, in our data set,

In workers
compensation,
data has been
used to help
reduce costs to
the system and
to provide higher
quality care to
injured workers.
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we have all the data from our pharmacy benefit
manager, but also the prescribing information
from physicians dispensing their own medications. That’s a very rich database.”

Predictive modeling is also different from
actuarial science. It is an amalgam of mathematical equations capable of handling hundreds of
variables simultaneously.

Company figures show more than $2 million in
medical savings for some customers. In 2015,
the average amount allowed per claim for those
not included in the program was $4,990. But for
those in the program, it decreased to $3,626.
In terms of the number of bills per claim, those
in the program averaged almost five fewer bills
(8.9) than those not included (13.7).

“The most powerful models are capable of
multivariate analysis,” White said. “It’s a form
of mathematics that requires a specific skill set
that is difficult to find in today’s workforce. It
also requires special software and computers—
stuff you can’t do with a calculator.”

“But perhaps even more impactful is the program’s ability to reduce disability durations by
60 days and litigation rates by 20%,” Kirby said.
Other organizations have also started using
data for more complex analyses of claims. These
include drug interactions, understanding the
trajectory of care, and identifying exactly when a
claim is going off course.
Data and Predictive Analytics
The jargon used in the discussions of data can
be confusing, as there are a plethora of terms to
describe the use of data to improve an organization’s effectiveness and bottom line. Predictive
analytics, artificial intelligence, machine learning, and predictive modeling often refer to the
same idea—using statistics and probabilities to
predict outcomes.
Predictive modeling can be defined as a process
used to create a statistical model of future behavior. Predictive analytics concerns data mining
to forecast trends.
“Essentially it involves storing large amounts
of data and using sophisticated algorithms to
analyze it,” said Jeffrey Austin White, director of
innovation for Accident Fund Holdings, Inc. “It’s
using historical data to make predictions about
the future. But it is much more than just simple
math.”
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Finding employees to build predictive models
can be challenging, as it is so specialized. Sedgwick, a third party administrator (TPA) that
handles workers compensation for employers,
has focused on creating a team of more than 100
data analysts. The company says it has invested significantly in mature data scientists and
recent college graduates with computer science
degrees, teaching them about the workers
compensation system. Sedgwick has also made
investments in a predictive sciences development company.
Another obstacle is obtaining enough data to
make truly effective models. Smaller organizations are at the mercy of whatever they have
from their own books of business, and they may
not have the capacity to store and thoroughly
analyze it.
“The reason predictive analytics started on personal lines is because there’s a lot more data for
individuals,” said Marina Ashiotou, director of
predictive modeling at Accident Fund Holdings.
“The commercial side is a lot more challenging.
There is not a lot of information. Organizations
don’t want to share their data because they lose
their competitive advantage. There are no predictive modeling magazines or conferences for
those in the business of processing claims.”
Another obstacle is the presence of so many
moving parts for each injured worker.

“That’s what really complicates this,” White said.
“Every person and injury is different. It adds a
lot of variability.”
Despite the challenges, workers compensation
organizations are increasingly focused on claim
development. This is especially true for the
small fraction of seemingly simple claims that
end up costing the most—the so-called creeping
catastrophic claims. Some predictive models
seek to reduce overall severity and minimize
costs; while others focus on shorter durations,
speedier recoveries, and improved treatment
for the injured worker, with reduced costs as a
by-product.

At TPA Sedgwick,
predictive models
have saved millions
of dollars over the
last three years.

Cost Reductions
An escalation alert model that runs behind the
scenes for Liberty Mutual Insurance identifies
claims with comorbid conditions. Once identified, case handlers are provided with the necessary information on risk factors that may delay
recovery and increase the costs of a claim.
The insurer’s compensability model produces alerts that suggest a potential issue with a
claim. This helps ensure that the original decision about whether an injury is compensable is
correct.
“The model has changed the landscape around
how customers are looking at compensability,”
said Maureen McCarthy, Liberty’s senior VP of
workers compensation claims.
A predictive model at York has reduced the average amounts paid for back injury claims from
$14,300 to $9,600 after two years, cut average
lost-time days from 64 to 42, and decreased
average medical expenses paid from $7,900 to
$5,600. Called TeamComp, the model identifies
claims in need of expert resources.
“In the past, you would see an adjuster get 30
or 40 alerts daily about medical bills or pharmacy spends, etc., and the adjuster would get
clogged up and have to look at these,” York’s

Schmidt said. “What we’ve done is, on medical
issues, nurses go through all the alerts first to
filter them out, so the ones they would interact
with are new or different or have complicating
factors the adjuster might not understand.”
At TPA Sedgwick, predictive models have saved
millions of dollars over the last three years.
“While our data shows we have saved millions
for our clients in recent years, it also underscores the value of a positive customer experience and a strong claims advocacy approach,”
said Teresa Cheek, managing director of IT
enterprise initiatives for Sedgwick. “We’ve improved return-to-work initiatives and reduced
attorney involvement by large percentages
while delivering better outcomes for all.”
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The goal is to reduce
or eliminate the need
for opioids and other
painkillers.

Sedgwick documentation on client outcomes
showed improvements in return to work of
between 3% and 18%, and the attorney involvement ratio decreased between 5% and 21%.
It also shows a return-on-investment range of
2:1–7:1 after one year, and 4:1–9:1 after the
second year.

“Looking at the average injury costing $40,000—
that can produce a $20,000 reduction,” said
Dr. Adam L. Seidner, medical director for
Travelers. “We’ve seen a major reduction in
higher [morphine equivalent] doses with this
program. We’ve also seen a reduction in
surgeries.”

Quality of Care
The largest workers compensation insurer,
Travelers, recently released a predictive model
focused on preventing an injured worker from
developing chronic pain—one of the biggest
cost drivers of healthcare. This “Early Severity
Predictor” helps determine the likelihood of an
injured worker developing chronic pain, with
the company providing treatment akin to sports
medicine. The goal is to reduce or eliminate the
need for opioids and other painkillers.

Expediting recoveries of injured workers is the
focus of one of the targeted predictive models
at Liberty Mutual. The nurse predictive model
pinpoints claims on which a medical person
should be engaged to provide interventions at
the beginning of the injury. It provides “a much
more scientific understanding of where nurses
add the greatest value,” Liberty Mutual’s
McCarthy explained.

The insurer said its new program is a true
regression model that incorporates medical factors with psychological conditions and lifestyle
issues. Of 20,000 cases that have gone through
the Travelers’ model, 9,000 were identified as
being at risk of developing chronic pain. The
company says results have shown faster returns
to work and as much as a 50% reduction in claim
costs for those identified in the model.
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One large self-insured organization has an early
intervention program that utilizes a screening
tool to identify injured workers at risk for delayed recovery, triggering an offer of voluntary
benefits to help the person through psychosocial
issues. The early intervention program focuses
on the small but significant percentage of workers with noncatastrophic injuries but delayed
recoveries.
“We offer cognitive behavioral therapy health
coaching,” said Denise Gillen-Algire, director of

managed care & disability of corporate risk management for Albertsons Companies. “It’s based
on cognitive behavioral therapy and is offered as
a benefit to employees. We facilitate the program through a collaborative multidisciplinary
team approach, including the treating physicians
and psychologist, our medical director, a claims
examiner, and a nurse case manager.”

loss information to create a safer workplace for
our employees. If we can identify where trends
are, we can use that information to improve
our health and safety program. That’s our focus
right now.”

The Future of Analytics in Workers Comp
While there has reportedly been substantial
work on pricing predictive models, organizations typically keep such information close to
the vest due to proprietary reasons. However,
many are quite vocal about how they plan to fine
tune their predictive modeling as it relates to
claim development.

“There is a company with a smart construction
helmet that alerts a worker when passing into
an area of high risk or too close to dangerous
equipment,” said Accident Fund’s White. “So it is
essentially providing feedback to the user when
an unsafe condition exists.”

“In insurance, a small number of claims lead
to high costs,” said Joe Anderson, director of
analytics for workers compensation and auto
no-fault at Optum. “But statistical tools are not
really designed for that. We are using different
methodologies that make it easier to go after
that small number of claims, and we are getting
false positives out of the model.”
Tweaking the existing predictive models could
lead to a focus on no loss-time or medical-only claims, to identify those that may become
high-dollar claims down the road.
“That’s very much an ask from our customers,”
said Liberty Mutual’s McCarthy. “They see
claims dormant for years, where suddenly the
facts change. It’s another example of targeted
modeling addressing a specific issue we face out
in the field.”

Wearable devices to prevent injuries are already
in use by some companies.

White believes wearables could have another
use in workers compensation. “The next leap is
once a person is injured, the device could monitor recovery,” he said. “For example, if the person
is getting too many opioids and other drugs,
you’d expect the person’s activity level to drop.
You might be able to see that and react.”
White says such an idea would likely be a long
way off, since concerns about privacy and the
burden of cost must be addressed.
Finally, some look to data and predictive analytics to change the whole way workers compensation is administered.

Using predictive modeling pre-loss is another
area that workers compensation practitioners
hope to see.

“Way down the line, what we’ll end up possibly doing is predicting the outcome based on
an injury,” said myMatrixx’s Emslie. “Using the
data in the right way, you could say an average
back injury will cost this much to treat and
therefore the payer will charge X amount for
a back injury, instead of fee for service. That’s
what value-based outcomes are about—actually changing the fee model, which the industry
reimburses.”

“Most organizations talk about how to better
manage claims,” said Albertsons’ Gillen-Algire.
“One of the things we want to do is figure out
how we can use the information to identify pre-

Nancy Grover is a writer who covers the insurance, financial
services, and healthcare industries. She is the editor of the
Workers’ Compensation Report and can be reached at
nancygrover@hotmail.com.

Workers Compensation 2016 Issues Report: Fall Edition

25

Legal Brief

Time to Corral That Horseplay—Workplace
Injuries May Be Compensable
Have you ever taken a ride around
the office in your desk chair or pulled
a practical joke on your coworkers to
liven up the mood at the office? Pulling
these pranks can be human nature,
particularly if the work environment
is mundane or repetitive. Inevitably
there will be a moment when employees break from the daily grind of
work tasks and engage in merriment,
frivolity, or practical jokes, also known
as “horseplay.” However, good fun
can turn into a serious injury. In these
situations, is workers compensation
coverage applicable?
Generally, employees who instigate or
participate in horseplay at work are
ineligible for workers compensation
benefits for resulting injuries. Such
activity is viewed as a deviation from
the employee’s duties and, therefore,
is not considered to have occurred
during the course of their employment.
Consider that most employee job
descriptions do not include playing
practical jokes on coworkers as a duty
to be performed. However, the analysis
can go beyond the determination
that the injured employee initiated or
participated in the horseplay. Rather,
it is often detailed and specific facts
regarding the circumstances of the
employment and horseplay that are
determinative. A recent South Dakota
Supreme Court ruling is representative
of the impact that unique facts and
circumstances can have.
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The Case of the Concrete Prank
In Petrik v. JJ Concrete, Inc., et al.,
the South Dakota Supreme Court
considered whether the claimant,
Jason Petrik, was entitled to workers
compensation benefits for an injury
he sustained after being chased by another employee. JJ Concrete employed
Petrik as a concrete laborer. One day
Petrik and his coworkers had completed their initial work and were waiting
for a concrete truck to arrive to pour
concrete. It was a hot day, so some of
the workers sat in an air-conditioned
JJ Concrete truck while they waited.
Wanting to cool off, Petrik decided to
trick a coworker into leaving his seat
in the truck by telling him another
coworker wanted him on the other
side of the job site. Petrik took the
vacated seat for a few minutes, then
left the truck to return to the job site.
Upon seeing the employee he had
tricked, Petrik started running and the
coworker gave chase. When Petrik
attempted to jump across a trench to
get away, he broke his ankle.
Petrik sought workers compensation
benefits for medical expenses and
temporary total disability. JJ Concrete and its insurer denied benefits,
asserting Petrik’s injury did not “arise
out of” and was not “in the course of”
his employment because JJ Concrete
specifically prohibited horseplay by
employees.

Petrik petitioned the South Dakota
Department of Labor (DOL) for a hearing, arguing that the horseplay “arose
out of” and was “in the course of his
employment” because horseplay was
to be expected when employees have
repeated and mandatory lulls in their
workday. After the hearing, the DOL
concluded that Petrik’s injury “arose
out of” his employment because he
would not be at the job site where
he was injured unless he worked for
JJ Concrete.
However, when the DOL then considered whether Petrik’s injury was
“in the course of his employment,” it
determined that Petrik’s act of running
on the job site and attempting to
jump over a trench was a substantial
deviation from his employment and,
therefore, was not “in the course of
the employment.” The decision was
appealed to the circuit court, which
affirmed the Department’s finding that
Petrik’s act of horseplay and resulting
injury did not occur “in the course of
his employment.” Petrik then appealed
to the South Dakota Supreme Court.
The Supreme Court held that the DOL
correctly concluded that Petrik’s injury
“arose out of” the employment. However, it also held that the Department
erred when it determined that Petrik’s
acts were a substantial deviation from
his employment and thus did not occur
“in the course of the employment.”

the time of the horseplay, Petrik had
no duties to perform and was required
to wait for the truck in order to
accomplish his next task. He wanted
to cool off on a hot day and tricked
his coworker into vacating his seat.
Although impulsive and misguided,
his prank and subsequent decision to
run was a momentary deviation during
a lull in work and was found to be
insubstantial.
The Court further relied on the public
policy in South Dakota that workers
compensation laws are “remedial
in character and entitled to a liberal
construction.”
An injury will “arise out of”
employment if:
1. The employment contributes to 		
causing the injury
2. The activity is one in which the
employee might reasonably be 		
expected to engage, or
3. The activity brings about the
disability upon which compensation 		
is based
Here, the Court determined that Petrik
was injured during a period of time in
which he was required to stand by and
remain idle until the concrete truck
arrived and that the activity—playing
a prank on a coworker during this idle
period—is one in which employees
might reasonably engage despite
the employer’s prohibition against
horseplay.
The Court noted that whether an injury
is “in the course of employment”
depends on the time, place, and circumstances of the injury. In addition,
it depends on whether the employee

is doing something either naturally or
incidentally related to his employment
or the employee is either expressly
or impliedly authorized to do by the
contract or nature of the employment.
Whether Petrik’s initiation of horseplay constituted a deviation from his
employment was analyzed by the
Court using the following factors from
Larson’s Workers’ Compensation Law
(§ 23.01 2014):
1. The extent and seriousness of the 		
deviation
2. The completeness of the deviation
(i.e., whether it was commin-		
gled with the performance of duty 		
or involved an abandonment of duty)
3. The extent to which the practice of 		
horseplay had become an accepted 		
part of the employment
4. The extent to which the nature of 		
the employment may be expected to
include some such horseplay
The first factor was considered critical
to the Court’s decision in this case. At

Conclusion
While the horseplay Petrik initiated
was the direct cause of his injury,
the deviation from employment was
not substantial enough to render the
horseplay outside of the course of
employment, based on the facts in this
case, according to the South Dakota
Supreme Court.
Other states, such as Indiana and
Oklahoma, focus the analysis on
whether the injured worker was an
instigator or participant in horseplay
in determining whether an injury is
compensable. The outcomes of these
cases are as varied as the facts and
jurisdiction of each case. In assessing potential workers compensation
liability from horseplay injuries, you
should review the applicable law in
your state.
Megan M. Grant, Esq. is a senior counsel
with NCCI’s Legal Division.
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Kids’ Chance
Helping Children of
Injured Workers Attend
College
Paying for college is hard. Paying
for college when one or both of
your parents have been seriously
or fatally injured in a workplace
accident seems nearly impossible.
Kids’ Chance state organizations help lessen the
impact of these high costs by providing financial
scholarships for the children of these families.
The first of many Kids’ Chance state organizations
was created in Georgia in 1988 and in 2007, Kids’
Chance of America was formed to assist and support these state-level organizations throughout
the United States. Their purpose is simple: raise
money to provide scholarships for the children
of workers seriously injured or killed on the job.
Collectively, Kids’ Chance state organizations
have awarded almost 5,600 scholarships, totaling
more than $16 million.
Real Students, Real Stories
After his mother was injured falling from a flight
of stairs at work, John thought his dream of going

Kevin Deuschle (left) and Sean O’Connell of Kids’
Chance of Illinois with Terri Robinson, NCCI state
relations executive, at the Illinois State Advisory
Forum.

to college was over. Instead, he received a Kids’
Chance scholarship in 2016 and today attends
Bloomsburg University in Pennsylvania.
John’s Story
“After many surgeries, my mom still finds herself dealing with issues relating to the fall and is
unable to work—even today, more than five years
later,” said John. “My family suffered through a
significant loss of income, and that put a huge
financial burden on my parents when it came to
supporting five children. Because of this, I ended
up taking time off after I graduated from high

Kids’ Chance Awareness Week,
November 14–18, 2016
This is a time to recognize the educational needs of
the children of seriously or fatally injured workers
by spreading the word about the organization or
making donations. Kids’ Chance Awareness Week
is designed to increase the organization’s visibility
through special outreach events in each state.
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John (right) with his mom. John attends Bloomsburg
University in Pennsylvania thanks to Kids’ Chance.

school to begin saving money to help pay for
my own education. After taking a year off and
saving almost all the money I made, I realized my
dream of going to school would also come with a
significant amount of debt.”
“This all changed during my sophomore year of
college, when I first heard of Kids’ Chance of
Pennsylvania, an organization designed to help
people like me. [My education] is only possible
because of what this organization has been able
to do when it comes to providing scholarships
for students and families in a similar situation
to mine.”
Giving Kids a Chance Together
NCCI is proud to be a national partner and one
of the many industry leaders supporting Kids’
Chance. NCCI President and CEO Bill Donnell
joined the Florida Kids’ Chance Board in 2016.
“It was important to me to get actively involved
with Kids’ Chance in the state of our headquarters,” Donnell said. “Our employees value the

opportunity for our company to directly contribute to the well-being of the children of injured
workers. And it certainly is significant to me
personally.”
In support of Kids’ Chance, NCCI invites representatives from the various state chapters to
speak at NCCI’s State Advisory Forums. Peter
Burton, NCCI’s senior division executive, State
Relations, who serves on the Kids’ Chance
Advisory Board, says, “I am proud of how much
Kids’ Chance has grown as it expands to new
states and of NCCI’s continued support of
this organization.”
“Kids’ Chance makes a huge difference,” says
NCCI’s Regulatory Services Consultant Michelle
Smith, Kids’ Chance board member and executive member. “Giving back to these students
highlights the humanitarian aspect of the
workers compensation system.”
For more information or to donate to Kids’ Chance,
visit www.kidschance.org.
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NCCI Research
Workers Compensation and Prescription Drugs
2016 Update
By Barry Lipton, FCAS, MAAA, Practice Leader and Senior Actuary, NCCI
David Colón, ACAS, MAAA, Associate Actuary, NCCI

Introduction
Prescription drug (Rx) costs
represent a significant portion
of workers compensation (WC)
medical costs and is one of the
most active subjects of WCrelated legislative activity.
NCCI estimates that for every $100 paid for
medical services provided to workers injured
in 2014, $17 will be paid for prescription drugs.
Furthermore, the prescription drugs portion of
medical costs increases rapidly as claims age. For
every $100 of medical services paid on claims
older than 10 years, approximately $45 to $50
will be for prescription drugs.
Past NCCI studies on the use of prescription
drugs in WC have shown that utilization changes
have been a major contributor to prescription
drug cost changes; however, prescription drug
price changes have also contributed to prescription drug cost changes. These studies have also
reported on trends affecting prescription drug
costs such as physician dispensing and the use
of opioids. This brief update examines some of
the most recent trends in the use of prescription
drugs in WC. The full study is available under
Industry Information in the Research section on
ncci.com.

Key Findings:
• Prescription drug costs per active claim
continue to grow
• The projected prescription drug share of total
medical costs for Accident Year 2014 is 17%
• The prescription drug share of total medical
costs increases rapidly as claims age
• In 2014, prescription drug prices increased
11%—substantially greater than the 10-year
average increase of 4%
• In 2014, prescription drug utilization declined
by 4%, resulting in growth in prescription drug
costs per active claim of 6%
Prescription Drug Share of Total Medical
Workers compensation is among the lines of
insurance classified as “long-tailed” because,
for many claims, the ultimate cost is unknown
for many years. As such, it is important that WC
insurance companies accurately estimate their
ultimate liability for their policies. Prescription
drug costs represent a significant portion of WC
medical costs—the projected prescription drug
share of total medical costs for Accident Year
2014 is 17%.1
Exhibit 1 displays the projected prescription
drug share of total medical costs at different
claim maturities. This exhibit shows that the portion of medical costs attributed to prescription
drug costs increases rapidly as claims age. For

The estimated ultimate share for Accident Year 2014 is based on the
observed and projected incremental shares of Rx paid to total medical
paid and on an estimated payout pattern for total medical. This 		
projection includes all drugs that are bundled with other services and
included in codes such as Hospital Revenue Codes, HCPCS, or CPT.

1
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For every $100
of medical services
paid on claims older
than 10 years,
approximately
$45 to $50 will be
for prescription
drugs.
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Study Data
The data source used in this
study is NCCI’s Medical Data
Call (MDC). The MDC captures
transaction-level detail on WC
medical bills processed on or
after July 1, 2010, including
dates of service, charges,
payments, and procedure
codes. Carriers are not required to report transactions
for services provided more
than 30 years after the date
of the injury.
For this study, we used MDC
experience evaluated as of
March 2015 for:
• Services provided between
January 1, 2011, and
December 31, 2014
• The states AK, AL, AR, AZ,
CO, CT, DC, FL, GA, HI,
IA, ID, IL, IN, KS, KY, LA,
MA, MD, ME, MN, MO,
MS, MT, NC, NE, NH, NJ,
NM, NV, NY, OK, OR, RI,
SC, SD, TN, UT, VA, VT,
and WI
State-specific results are
based on state of jurisdiction.

claims open for less than one year, the prescription drug share of total
medical costs is 5%. This is mostly due to the relatively more expensive medical services that claimants undergo early on, such as surgeries and emergency room visits.
Exhibit 1

The Incremental Rx Share of Total Medical Costs Increases
Rapidly as Claims Age

NCCI analysis based on Medical Data Call, for prescriptions provided in Service Years 2011 to 2014.
Rx shares shown are the projected shares for Accident Year 2014. For example, we project that Rx
will be 22% of medical costs paid in 2017 (Year 4) for injuries that occurred in 2014. Data used with
permission.

Conversely, as claims age, there is a shift from treating the medical
condition to alleviating its symptoms, especially pain. Consequently,
for claims that have been open for more than 10 years, the prescription drug share of annual medical costs increases to approximately
45% to 50%—this range persists beyond 19 years.
Prescription Drug Price, Utilization, and Costs
Prescription drug costs per active claim continue to grow. Exhibit 2a
displays the prescription drug costs per active claim by service year.
Here, an active claim is a claim with at least one medical service provided during the service year. Prescription drug costs per active claim
increased by 25% from 2011 to 2014, reaching $429 in Service Year
2014. For comparison, overall medical costs per claim grew about
7.5% from Accident Year 2011 to Accident Year 2014 [1].
Exhibit 2a

Rx Costs per Active Claim Continue to Grow

NCCI analysis, based on Medical Data Call, for prescription drugs with a National Drug Code provided in
Service Years 2011 to 2014. Active claim is a claim with at least one medical service during the service year.
Data used with permission.
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The yearly change in prescription drug costs per active claim is
affected by changes in:
• The portion of the total cost change that can be attributed 		
to changes in prices of the prescription drugs relative to the
previous year.
• The difference between the total cost change and the price 		
change. The change in utilization includes changes in the number
of prescription drugs per claim and the impact of changes in the
mix of prescription drugs (e.g., from previously used prescription
drugs to more costly alternatives).
Exhibit 2b shows the year-to-year changes in price, utilization, and
prescription drug costs per active claim. This exhibit allows us to
identify the price and utilization contributions to the year-to-year
changes in prescription drug costs per active claim. Between 2011
and 2014, price changes have had a larger effect on prescription
drug costs per active claim than utilization changes. This is a departure from previous studies, which showed that utilization changes
generally had a larger effect on prescription drug costs per active
claim [2]. For years 2011 to 2014, the 11% price change between
2013 and 2014 is the largest annual change observed. This change
in WC prescription drug prices exceeds the consumer price index’s
2.4% change in total medical care as reported by the US Bureau of
Labor Statistics [3].
Exhibit 2b

Rx Prices Increased 11% and Utilization Decreased 4% in 2014
All Rx: Changes in Price, Utilization, and Rx Cost per Active Claim

NCCI analysis, based on Medical Data Call, for prescription drugs with a National Drug Code provided in
Service Years 2011 to 2014. Price changes are based on a Fisher index. Data used with permission.

Partially offsetting the 2014 increase in prices, utilization decreased
by 4%—resulting in prescription drug costs per active claim increasing 6%, as shown in Exhibit 2b. Exhibit 2c decomposes the utilization
change into three contributors:
(1) The change in the mix of drugs prescribed.
(2) The change in the share of active claims receiving a prescription.

Terminology
Terms used throughout this
study include:
• Rx—Unless otherwise noted,
a prescription drug identified
with a National Drug Code
(NDC). Drugs that are
bundled with other services
and included in codes such as
Hospital Revenue Codes,
Healthcare Common
Procedure Code System
(HCPCS), or Current
Procedural Terminology (CPT)
are generally not included.
• Service Year—The year in
which a medical service is
provided.
• Accident Year—The year in
which the injury occurred.
• Active claim—A claim with at
least one medical service
provided during the service
year.
• Units—One unit is a capsule,
tablet, ounce, etc.
• Cost—The total dollars paid
per claim (Cost = Price x
Utilization).
• Price—What is paid for
individual services.
• Utilization—The intensity of
services provided per claim.
This includes:
m The number of units (tab		 lets, capsules, etc.) of
		 prescription drugs provided
		 per claim.
m The mix of prescription
		 drugs provided on a claim,
		 e.g., OxyContin versus
		 Ibuprofen.
• Countrywide—Aggregated
results based on states
included in the study.
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Exhibit 2c

(3)
		
		
		
		
		
		
		
		
		

Rx Utilization Components

NCCI analysis, based on Medical Data Call, for prescription drugs with a National Drug Code provided
in Service Years 2011 to 2014. Data used with permission.

Exhibit 3

2014 Rx Costs per Active Claim
NH
WA

VT
MT

ME

ND

ID

WI

SD

MI

UT

AZ

CO

IL
KS

OH

IN

NJ
WV

MO

OK

NM

CT

PA

IA

NE

CA

RI

NY

WY
NV

KY
TN

AR

VA

DE

NC

MD
DC

SC
MS

GA

AL

LA

TX
HI

FL
AK

Countrywide

Low
Medium

$429

High
Not in Analysis

NCCI analysis, based on Medical Data Call, for prescription drugs with a National Drug Code
provided in Service Year 2014. High > $582 and Low < $202. Ranges are based on the arithmetic
mean ± one standard deviation. Data used with permission.

ODG Formulary Could Reduce WC Rx Costs
by 10% or More

Exhibit 4

Potential Rx Cost Savings From ODG Formulary
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Prescription Drug Cost
Containment and Formularies
Workers compensation stakeholders
are actively addressing the high cost of
prescription drugs. Insurers seek to control prescription drug costs with the use
of pharmacy benefit managers (PBMs),
pharmacy networks, and utilization
reviews, while providing necessary and
appropriate medications to claimants. In
addition, many states have various forms
of regulation to control prescription
drug costs such as prescription drug fee
schedules, monitoring programs, formularies, and treatment guidelines.

ME
MA

MN
ID

While $429 is the 2014 countrywide
average for prescription drug costs per
active claim, Exhibit 3 shows that state
average prescription drug costs per
active claim could be lower or higher.
Prescription drug costs per active claim
ranged from $124 to $858 for states
included in this study.

MA

MN

OR

The change in the number of
prescriptions per active claim with at
least one prescription. This exhibit
shows that the utilization contribu-		
tors vary from year to year. In 2014, 		
the primary reason for the observed
decrease in utilization was the 4% 		
reduction in the number of prescrip-		
tions for claims with at least one 		
prescription.

DC

GA

LA

HI
FL
AK

Savings Greater Than 20%
Savings Between 10% and 20%
Formulary States-Not in Analysis

Drug formularies have received attention as an effective approach to control prescription drug costs. A closed
formulary is a list of drugs with an
associated reimbursement status. For
example, the Official Disability Guidelines (ODG2)—adopted by Texas in 2011,
Oklahoma in 2014, and Arizona and
Tennessee in 2016—has statuses “Y” for

Not in Analysis

NCCI analysis, based on Medical Data Call, for prescription drugs with a National Drug Code provided in Service
Year 2014. The Official Disability Guidelines (ODG) Drug Formulary is a product of the Work Loss Data Institute.
Data used with permission. Formulary States—Not in Analysis are states with a formulary as of July 1, 2016.
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The ODG Drug Formulary is a product of the Work Loss Data
Institute.

preauthorized for use and “N” for not allowed
or needs authorization.3 On average, 24% of
drug costs and 17% of prescriptions in a service
year are for N drugs. The intent of formularies
is to use evidence-based guidelines to reduce
over-prescribing (of opioids, in particular), to
maximize healing, to improve return-to-work
outcomes, and to contain drug costs. Exhibit 4
shows NCCI’s estimates for potential drug cost
savings from the ODG formulary for a number
of states. In many states, the introduction of
the ODG formulary has the potential to reduce
WC prescription drug costs by 10% or more. As
evidence-based guidelines tend to be more restrictive when dealing with opioids, states with
higher opioid use tend to produce the largest
estimated savings.

References
[1] NCCI, 2016 State of the Line Guide, https://www.
ncci.com/Articles/Documents/II_AIS-2016-SOL-Guide.
pdf
[2] B. Lipton, D. Colón, J. Robertson, “Workers Compensation Prescription Drug Study: 2013 Update,”
NCCI, September 2013, https://www.ncci.com/documents/Prescription_Drugs-2013.pdf
[3] US Bureau of Labor Statistics, Medical Care Price
Index (Not Seasonally Adjusted), http://data.bls.gov/
timeseries/CUUS0000SAM
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Overall Medical Severity
In contrast to the relatively rapid recent rate of
growth of Rx costs per claim, the rate of growth
of overall medical severity has been less pronounced. In fact, total medical severity grew
3% in Accident Year 2014, and declined by 1%
in Accident Year 2015 [1]. The 1% drop in
medical severity in Accident Year 2015 is the
first time since Accident Year 1993 that workers
compensation medical severity has declined.
Drivers of the cost changes for overall medical severity are the subject of current NCCI
research and some preliminary findings are
included in this Issues Report.

and Economic Services Division.

Closing Remarks
The full 2016 Prescription Drug Study is
available under Industry Information in the
Research section on ncci.com. Additional topics
in the full study include:
• Controlled Substances
• Physician Dispensing
• Top 10 Drugs in WC by Overall Cost
• Top 10 Contributors to the 2014 Price
Increase
• Brand and Generic Drug Impacts on
Overall Costs
Both “Y” and “N” are possible depending on the intended purpose.
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NCCI Plays Critical Role in
TRIPRA Implementation
By Tim Tucker
Washington Affairs Executive, NCCI

NCCI continues to be proactively
engaged at both the state and
federal levels of government
with the implementation of the
Terrorism Risk Insurance Program
Reauthorization Act (TRIPRA)
of 2015.
Working with the Federal Insurance Office (FIO),
the Government Accountability Office (GAO),
the National Association of Insurance Commissioners (NAIC), and the national insurance
trade associations, NCCI has provided workers
compensation insights, expertise, and data toward the implementation of TRIPRA’s reporting
and study provisions. NCCI has demonstrated
its ability to effectively and efficiently provide
workers compensation data to both the FIO and
the NAIC. In doing so, NCCI has significantly
reduced the resources that the workers compensation industry has expended in complying
with terrorism coverage data calls.
As NCCI has worked with stakeholder groups on
implementation, it has reinforced the unique impact that large-scale terrorist attacks could have
on workers compensation, highlighting that:
• Workers compensation (and property) risks
have the greatest exposure to terrorism
• The terrorism peril cannot be excluded from
workers compensation as opposed to other
covered lines
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• NCCI determines terrorism rates based
on modeling and actuarial principles of
expected loss
• NCCI is well positioned to provide workers
compensation data in an aggregate format
(and by carrier if required) for the entire
industry to both the FIO and the NAIC so that
they can fulfill their respective duties
Many of the alternatives to the government’s
federal backstop approach—subjects that the
GAO must study and report to Congress on—
may have inherent challenges. Such alternatives
have been examined during the development
of the Terrorism Risk Insurance Act and past
reauthorization debates (e.g., charging carriers/
consumers upfront premiums and creating a
capital reserve fund).
FIO Engagement
TRIPRA of 2015—Section 111, Reporting of Terrorism Insurance Data, required the US Treasury
Department (Treasury), through FIO, to begin
collecting terrorism insurance data on January
1, 2016. Section 111 requires FIO to collect insurance carrier data on terrorism insurance coverage information, including premiums earned
on terrorism coverage, geographic location of
coverage, pricing of coverage, and take-up rates.
In March 2016, FIO released guidance requesting that carriers report 2015 terrorism insurance data for all covered lines through a portal

As NCCI has worked
with stakeholder
groups on TRIPRA
implementation, it
has reinforced the
unique impact that
large-scale terrorist
attacks could
have on workers
compensation.
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NCCI is now working
on implementing phase
two of the data call. The
NAIC has asked NCCI to
coordinate providing
aggregate workers
compensation data by
carrier to comply with
its data call.

on an individual company basis by April 30,
2016. The FIO guidance indicated that Section
111 TRIPRA reporting is voluntary for 2016 but
will be mandatory for carriers beginning in 2017.
The FIO guidance is informational only and is
not part of formal rulemaking. Formal rulemaking is expected by the end of 2016.

• Insurance premiums would likely increase 		
without TRIP
• Given the nature of the terrorism peril and 		
limited historical reference points, premiums
are difficult to determine with actuarial
precision

In April 2016, NCCI provided workers compensation data for NCCI states to supplement
the data that FIO requested from individual
carriers, and coordinated with independent
bureau states (except California, which reported separately) to include their data. At FIO’s
request, NCCI also collaborated with the four
monopolistic states to provide FIO a robust set
of data for analysis.

Consideration of Private Sector Alternatives
The Advisory Committee on Risk Sharing
Mechanisms (ACRSM) is discussing potential
approaches to the federal government’s role in
terrorism risk. As required under TRIPRA, the
ACRSM is working on proposals that could further reduce the federal government’s exposure
under TRIP and provide possible alternatives to
the current federal backstop mechanism in place
since 2003.

In June 2016, FIO released its congressional
report on the impact of TRIPRA on insurance
markets. The report included an overview of the
workers compensation line and discussed the
unique impact of terrorism on workers compensation. The report concluded:
• There is no evidence that terrorism coverage 		
would be more available in the absence of the 		
Terrorism Risk Insurance Program (TRIP)

Examination of Program Modifications
The GAO is completing a study mandated under
TRIPRA regarding possible alternative funding mechanisms that Congress could consider
during the next reauthorization debate. The
GAO report must examine the efficacy of the
federal government charging carriers an upfront
premium to participate in the program and the
feasibility of creating a capital reserve fund, in
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addition to a review of terrorism risk funding
approaches taken by other countries. The GAO
plans to release the report in the fourth quarter
of 2016. NCCI met with the GAO to provide
general background on workers compensation and to discuss alternatives to the federal
terrorism backstop approach raised during past
reauthorization debates.
State Regulatory Activity
All states and the District of Columbia issued a
data call for terrorism coverage to serve regulatory and oversight objectives related to affordability and availability of insurance coverage for
acts of terrorism, and aid in monitoring insurers’
financial exposure to terrorism risk. The states
are utilizing NAIC services to aggregate and analyze the information collected. The state data
call is separate and distinct from the FIO Data
Call. For 2016, the workers compensation portion of the NAIC Data Call is being implemented
in two phases.
NCCI completed the first phase of the NAIC
workers compensation terrorism insurance coverage data call, which requested Unit Statistical
data for Policy Years 2011–2013, aggregated
by carrier. As directed by the NAIC and participating states, NCCI provided aggregate workers
compensation data by carrier for eight NCCI
states (CT, DC, FL, IL, LA, MO, RI, and TX) and
two independent bureau states (NY and PA).
The California Bureau provided its data directly.
The New York State Department of Financial
Services received the data on behalf of the NAIC
due to its statutory confidentiality provisions
covering this type of data.

Phase two includes workers compensation data
for the remaining 36 nonmonopolistic states,
which NCCI and independent state rating
bureaus provided in September 2016. In subsequent years, NCCI will coordinate the industry
response to the NAIC Data Call each September.
Phase two also includes Unit Statistical data reported for Policy Years 2011–2013 that will be
aggregated by carrier to represent total payroll,
premium, and counts for policies that include
an additional charge for terrorism coverage. It
also will represent policies that do not include
additional terrorism charges as reported under
Statistical Code 9740—Catastrophe Provisions
for Terrorism.
Ongoing Coordination
NCCI has been actively involved with the trades
and other industry stakeholders regarding
Section 111 data reporting requirements, and
has provided extensive input and guidance
on workers compensation issues. NCCI has
demonstrated that it can provide the workers
compensation data needed by the NAIC and
FIO. This has allowed the industry to focus on
the more challenging task of data collection for
other covered TRIPRA lines of insurance. NCCI
will continue to serve as a resource on TRIPRA
implementation.

Tim Tucker is NCCI’s Washington affairs executive and
is charged with engaging members of Congress and key
agencies on issues impacting workers compensation. NCCI’s
role in Washington is to serve as an information resource to
public policymakers.

NCCI is now working on implementing phase
two of the data call. The NAIC has asked NCCI
to coordinate providing aggregate workers
compensation data by carrier to comply with its
data call. Because of its statutory confidentiality
provisions, the New York State Department of
Financial Services will again receive this data
call on behalf of the NAIC.

Workers Compensation 2016 Issues Report: Fall Edition

39

Issue Update
Legalization of Marijuana
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Background
At this time, 25 states and the District of Columbia have legalized medical marijuana use, and 3 states
(AR, FL, and ND) have pending ballot measures to legalize medical marijuana. In addition, 4 states (AK,
CO, OR, WA) and the District of Columbia have legalized the recreational use of marijuana. In 2016, at
least 14 states considered legalization of marijuana through legislation or ballot measures.

Federal Law
While 25 states legalized certain forms of marijuana use, marijuana is still illegal at the federal
level as a Schedule I drug under the federal Controlled Substances Act. Schedule I drugs have a
high potential for abuse and are not accepted
for medicinal purposes in the United States.
On August 11, 2016, the US Drug Enforcement
Administration announced it will not reclassify
marijuana—it will remain a Schedule I drug.
In 2015, legislation was introduced to legalize
marijuana at the federal level. The Regulate
Marijuana Like Alcohol Act (H.R. 1013) would
decriminalize marijuana at the federal level. This
would remove it in any form from all schedules
of controlled substances under the Controlled
Substances Act. The power to regulate marijuana would be left to the states, similar to the regulation of alcohol. The bill is currently pending in
committee.
Workplace and Insurance Challenges
Currently, no state allows employees to use marijuana in the workplace or requires employers
to allow its use on the job. Therefore, employees
who can legally use marijuana while off duty may
still face consequences for arriving at work with
detectable amounts in their system. In addition,
there is the question of whether lingering side
effects may impact an employee’s performance
of regular work duties. For example, someone
who smoked marijuana on Saturday could still
test positive for tetrahydrocannabinol (THC)
at work on Monday. Many state laws allow for
reduced benefits in the event an injured employee is under the influence while working. Even
though marijuana is legal in some jurisdictions,

the Colorado Supreme Court has held that employers that enforce their drug-free workplace
policy can legally fire an employee who has marijuana in their system (Coats v. Dish Network, LLC).
Many employers are revising their drug-free
workplace policies to include the prohibition of
marijuana regardless if it is taken for medicinal
purposes.
The Centers for Medicare & Medicaid Services
will not provide payment for products or services if a provider does not comply with federal
law. Because marijuana is still an illegal substance according to federal law, no reimbursement can be made. In addition, the Schedule I
status of marijuana prohibits the assigning of
a National Drug Code (NDC), which creates
difficulties in processing medical marijuana
transactions.
Increasingly, insurers are receiving requests to
pay for medical marijuana, but there are issues
that need to be resolved:
• Can an insurer legally pay for an illegal drug?
• Who does the insurer pay—the injured worker
or the dispenser?
• How can the insurer process the payment
without an NDC?
Judicial Activity
Several court cases of note are addressing these
issues:
Coats v. Dish Network, LLC
The Colorado Supreme Court ruled that employers can lawfully terminate workers for using
marijuana outside of work hours, even though
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the drug is legal in the state. The employee in
this case, Brandon Coats, argued that using marijuana was a “lawful activity” under Colorado’s
lawful activities statute, but the court rejected
that argument stating that the term “lawful”
refers to activities lawful under both state and
federal law. (The employee legally used marijuana for his disability. When his employer conducted a random drug test, THC was found in Coats’
system. The employer fired Coats for violating
its drug policy, and the Colorado Supreme Court
upheld the termination.)
Vialpando v. Ben’s Automotive and Redwood Fire &
Casualty
The New Mexico Court of Appeals has ruled that
an insurer must reimburse a workers compensation claimant for the cost of medical marijuana to treat his low back pain. That same court
decided two other cases based on the holding in
Vialpando. It ruled in both that reimbursement
is required if the drug is reasonable and necessary medical care for treatment of a work injury
(Maez v. Riley Industrial and Chartis; Lewis v. American General Media and Gallagher Bassett).
Garcia v. Tractor Supply Company
Earlier this year, a federal district court in New
Mexico upheld an employer’s decision to terminate an employee for medical marijuana use.
Swaw v. Safeway Beverage Plant et al.
The US District Court for the Western District
of Washington dismissed an employee’s claims
against his employer after it terminated him for
testing positive for marijuana following a
workplace injury and violating the employer’s
drug-free workplace policy. The fact that the
employee had a valid prescription for medical
marijuana had no bearing on the outcome.
States of Nebraska and Oklahoma v. State of
Colorado
In the US Supreme Court, Nebraska and Oklahoma challenged that Colorado’s marijuana law
violates the Supremacy Clause of the US Constitution. However, the Court declined to hear the
case.

42 Workers Compensation 2016 Issues Report: Fall Edition

Petrini v. Marcus Dairy, Inc. and Gallagher
Bassett Service
The Connecticut Workers’ Compensation
Commission (WCC) recently upheld a trial
commissioner’s decision that the claimant’s
use of medical marijuana for pain management
constitutes reasonable and necessary medical
treatment. The WCC also affirmed the trial
commissioner’s order that the respondents pay
for the cost of medical marijuana going forward
(as prescribed by the claimant’s physicians) and
to reimburse the claimant for his out-of-pocket
medical marijuana expenses.
Noll v. Lepage Bakeries, Inc. and Cannon Cochran
Management Services, Inc.
Finally, the Maine Workers Compensation Board
(WCB) ordered a self-insured employer to reimburse an injured worker for costs associated
with the “reasonable and proper” medical use of
marijuana to treat his back injury. The WCB rejected the employer’s arguments that providing
reimbursement would put the employer at risk
of prosecution under federal law, citing the New
Mexico Court of Appeals decision in Vialpando.
The WCB also noted that the Maine legislature
could have explicitly exempted workers compensation insurers and self-insured employers from
the obligation to reimburse for medical marijuana (as it did for private health insurers), but the
legislature did not do so.
State Legislative Activity
In response to the New Mexico cases, the New
Mexico Workers’ Compensation Administration
promulgated a rule and adopted a fee schedule to provide a system of reimbursement for
medical marijuana for injured workers. The fee
schedule went into effect on January 1, 2016.
Of the states that legalized the use of medical
marijuana, most have passed legislation with
provisions that either implicitly or explicitly
exempt insurers or employers from responsibility for reimbursement for medical marijuana.
At this time, New Mexico has not passed such
legislation.

Earlier this year,
a federal district
court in New
Mexico upheld
an employer’s
decision to
terminate an
employee for
medical marijuana
use.

However, New Mexico considered relevant legislation this session. It would have amended the
state Workers’ Compensation Act to provide
that a workers compensation carrier or an
employer providing workers compensation benefits is not liable for a claim for reimbursement
associated with medical cannabis. The New
Mexico legislature adjourned without advancing
the legislation.

Conclusion
Over the last few years, several states have
legalized marijuana in some form for medical
use. As a result, courts are increasingly dealing
with contested cases of marijuana in the work
environment. However, despite all of the state
activity, at this time marijuana is still illegal
under federal law.

In addition, Kansas introduced medical marijuana legislation this session. It stated that one of
the purposes of the bill was to “recognize that
workers compensation should cover medical
cannabis as it would all other medications.”
The Kansas legislature also adjourned without
advancing the bill.

Laura Kersey, Esq. is the director of National Policy
Development in NCCI’s Regulatory Services Division.
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Using NCCI’s RiskworkstationTM Tool to Access
Risk-Specific Information
Last year, more than 2 million underwriters and agents accessed RiskworkstationTM, utilizing its features
more than 10 million times. Are your underwriters and agents taking advantage of this essential tool?
Get Risk-Specific Information
Riskworkstation simplifies the
underwriting process by providing
everything you need in one place:
• Mods/Worksheets—Order the
mod factor for quick reference
or the worksheet for a more
detailed look
• RiskSnapshot® Report—
Analyze up to 10 years of mod
information in one convenient
report
• Risk History Report—Review
five years of payroll and claims
by state and class code—a great
report for both rated and nonrated risks
• Research Tools—A.M. Best and
International Risk Management
Institute (IRMI) partnerships put
valuable tools at your fingertips
right in Riskworkstation
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“My time is valuable and Riskworkstation allows me to
gather information in an instant!”—Riskworkstation User
“It gives me information that I can’t find anywhere else. It
makes me sound smart.”—Riskworkstation User

Try Out a Test Mod
The Test Mod tool within
Riskworkstation allows users to try
out hypothetical what-if scenarios.
What will the effect on a mod be if:
• Claims drop off of next year’s
worksheet?
• A safety program is reevaluated?
• A merger or acquisition takes
place?
“Customers tell us that one of
the most useful features of
Riskworkstation is Test Mod,” says
Lisa Jarnot, director of product
management at NCCI. “It’s a great
asset and saves a lot of time.”

Learn More at ncci.com
Check out the Learning Center on
ncci.com for two webinars that explain the key features and benefits
of Riskworkstation and its Test Mod
function. Both are available free of
charge and each can be viewed in
20 minutes or less.
Visit us at ncci.com or contact
NCCI’s Customer Service Center
at 800-622-4123 to learn more.

Oregon Program Funds Injured
Employee’s Return to Work
Leonardo Alvarez has worked for many
years at Timber Products Company in
Medford, Oregon. Leonardo’s job as
a hardwood veneer grader requires him
to sort 1,800 to 2,000 sheets of veneer
a day for the panels that Timber
Products produces.
Over time, through constantly moving his upper
extremities to different heights, Leonardo began to
experience severe pain from the repetitive motion.
Leonardo was concerned that he might not ever
be able to return to his longtime position as the
movements needed to perform his duties were
causing him enough pain that he could no longer
perform his job. Timber Products actually looked
at other jobs around the plant for Leonardo to
move to. Unfortunately, there were no good
matches for his skills. Timber Products found
itself in a bind. It didn’t want to lose its valued,
longtime employee, but the equipment he needed
to continue working was expensive.
The State Accident Insurance Fund (SAIF), Oregon’s not-for-profit, state-chartered workers compensation insurance company, is Timber Products’
carrier. SAIF helps nearly 80% of injured workers
with disabling claims return to work within the
first 60 days. So the focus became getting Leonardo back to his regular job where he excelled.
SAIF was able to introduce Timber Products to
the Preferred Worker Program (PWP). This
program encourages the reemployment of
qualified Oregon workers who have permanent
disabilities resulting from on-the-job injuries and
who are unable to return to their regular work
because of those injuries.
Employers can access up to $25,000 for
employment-related purchases—including

tools, equipment, furniture, and clothes—either
for modified work or to update the employee’s
regular workstation.
Leonardo’s workspace required the installation
of a costly hydraulic device that elevates the
sheets of veneer. Between money from PWP and
Timber Products’ own money, they were able to
purchase the needed equipment, which enabled
Leonardo to return to work in a permanently
modified position.
“It’s very heartwarming to have a success like this,”
stated Jackie Maltzan, senior lead adjuster at SAIF
Corporation. “The worker gets to stay with their
employer and finish out their working life, and
Timber Products gets to keep a valued employee.”
“I want to thank SAIF for paying all of my medical
bills and for getting the needed equipment that
allowed me to return to my job,” said Leonardo.
Eric Cullen, hardwood veneer superintendent at
Timber Products, summed it up nicely: “It feels
pretty good to be able to put somebody back to
work and allow them to retire on their own terms.”
NCCI thanks SAIF and Timber Products for permission to share this return-to-work success story. SAIF
is a not-for-profit, state-chartered workers compensation company that makes workers compensation
insurance affordable and available to the employers
of Oregon. For more information, visit www.saif.com.
The Preferred Worker Program is administered
by the state of Oregon’s Workers’ Compensation
Division. The division purchases items and modifies
or creates workstations to overcome permanent
restrictions. For more information, you can call
800-445-3948, email pwp.oregon@state.or.us,
or visit our website at www.oregonpwp.com.
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Legal Brief

Compensability in “Coming and Going” Cases
Although many employees feel like
they are never farther away from
the office than the nearest Wi-Fi or
cell signal, it is still largely the norm
for them to endure the Mondaythrough-Friday commute to work.
While driving to work may seem
like part of the workday, in most
states injuries sustained by a worker
during their commute are usually
not considered work-related and are
excluded from workers compensation
coverage by the “coming and going”
rule.

her way into the building where she
worked, she fell and was injured on
the ice-covered sidewalk surrounding
the parking lot, which her employer
owned and maintained.

The case then went to the Oklahoma
Supreme Court. Reversing the ALJ
and WCC rulings in a 6–3 decision,
the Court found that the injury was
compensable, as arising in the course
and scope of employment, and was
not subject to Oklahoma’s coming and
going rule.

This rule generally provides that an
injury sustained by a worker while
they are coming or going to work
is not in the course and scope of
employment and therefore is not
compensable. The rule is a common
legal concept addressing compensability that you can find in statutory
provisions and case law across the
states. However, the law itself, and
how the courts apply it, can nonetheless vary, as demonstrated by recent
cases in Oklahoma and Florida.
Compensable in Oklahoma
In Bober v. Oklahoma State University, the Oklahoma courts considered
whether the claimant was due workers
compensation benefits for injuries she
sustained from a fall in the parking
lot of her employer, Oklahoma State
University (OSU), before clocking in for
work. On her way into work, Ms. Bober
arrived in the designated parking lot
on OSU’s campus as required by her
employer. Upon exiting her car and on
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agreed with the employer, finding that
the injury did not arise in the course
and scope of employment—Bober had
not begun work, was in the parking
lot, and had not yet reached her work
location inside the building.

Ms. Bober filed a workers compensation claim. The employer initially
accepted the claim and provided
medical treatment and temporary total
disability benefits. Upon the claimant’s
request for further treatment and compensation for the injury, the employer
denied compensability, arguing that
the injury did not arise in the course
and scope of employment because of
the coming and going rule. The Administrative Law Judge (ALJ) and Workers’
Compensation Commission (WCC)

As noted by the Court, course and
scope of employment in Oklahoma
includes, “…an activity … that
relates to and derives from the work,
business, trade … of an employer,
and is performed by an employee in
furtherance of the affairs or business
of an employer.” Travel or transportation to and from work, and injuries
occurring in a parking lot or common
area adjacent to the employer’s place
of business before an employee
clocks in or begins work, are specifically excluded from the rule.
Although the court acknowledged
that Ms. Bober had not yet clocked
in or begun work, and was not in the
building where she worked, it found
that her actions at the time of injury
were related to and in furtherance of
her employer’s business because:
1. The claimant was following her
employer’s instructions by parking
in the specific parking lot

2. The claimant was not in the
process of traveling or
“transportation”
3. The parking lot and sidewalk in
question were not adjacent to the
employer’s place of business, as
defined by the court as “… lying
near or close, nearby, or having
a common border …” but rather
“were in fact on the premises” of
the employer
While some coming and going cases
may not be intuitive and require a
more in-depth analysis by the court,
a recent case in Florida demonstrates
that some coming and going cases
can still be relatively straightforward.
Not Compensable in Florida
In Evans v. Holland & Knight, Florida’s
courts considered whether an injury
sustained in a public parking lot was
compensable under workers compensation. In this case, the claimant,
Ms. Evans, was on her way into work
when she fell and broke her ankle
in the parking lot. (As part of her
employment, the employer had given
her a parking pass for this particular
lot.) The employee filed a workers
compensation claim for her injuries,
which the employer contested.
In reviewing the claim, the Judge of
Compensation Claims (JCC) found that
the injury was not compensable under
workers compensation because of the
coming and going rule. On appeal, in
a relatively clear-cut application of the
law, the First District Court of Appeal

(1st DCA) confirmed the JCC’s ruling.
The 1st DCA noted that the injury
occurred during the claimant’s commute and, per Florida law, a coming
and going injury does not arise in the
course and scope of employment. The
court conceded the claimant’s argument that Florida law offers exceptions
to the coming and going rule, such as
commuting injuries suffered on the
employer’s premises or caused by a
special hazard that must be navigated
to enter or exit the workplace. But it
did not agree that any of these exceptions applied and promptly dismissed
the action.

Conclusion
The coming and going cases reviewed were resolved in Oklahoma
and Florida; however, it remains to be
seen how the law will evolve as new
cases are decided and state legislatures undertake new reforms. It does
seem certain that as the compensability standards for coming and
going injuries may vary from state to
state, analysis by the courts in every
jurisdiction will unquestionably remain
fact-intensive.
Adam W. Levell, Esq., is a counsel with
NCCI’s Legal Division.
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NCCI Research
Applied Research
By Barry Lipton, FCAS, MAAA
Practice Leader and Senior Actuary, NCCI

If you have followed NCCI’s
workers compensation research
over the years, you have read
about key issues such as the aging
of the workforce, the impact of
the recession on temporary total
benefit duration, and the effectiveness of workers compensation
fee schedules. You may know that
NCCI offers its research papers
free of charge on ncci.com for
everyone to view.
What you may not know is that most of NCCI’s
research effort goes toward Applied Research.
This research focuses on improvements in
NCCI’s class ratemaking, experience rating, and
legislative reform pricing—all of which directly
support our core mission of fostering a healthy
workers compensation system. While these endeavors are well known in the actuarial community, they are less known to other segments of
the industry. With that in mind, we thought we
would share some of the improvements NCCI
has implemented in the last 10 to 15 years.
Extreme Events
Twenty-five years ago, the insurance industry underappreciated the potential impact of
extreme events. The property casualty industry
thought it understood hurricanes until Hurricane Andrew in 1992. While the industry
demonstrated an understanding of earthquake
risk in workers compensation, the events of
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September 11 underscored how much more
research was needed to understand the potentially catastrophic terrorism exposures facing
our industry.
NCCI initially filed a provision for terrorism losses in early 2002. However, as the provision was
based primarily on judgment and not science, we
were unsuccessful in getting regulatory approval. Given the importance of the issue, NCCI partnered with leading catastrophe modeling firms
to develop terrorism provisions based on newly
created models for workers compensation insurance. NCCI made a second filing, based on these
models, which was approved in all jurisdictions
in 2003. But we did not stop there. In 2004, we
filed a provision for industrial mega-accidents in
all jurisdictions and earthquakes in those with
significant exposure.
One of the features of extreme events is that
decades or even centuries can go by without one
in a given state. This is also true of very large
individual losses—any given five-year period
may be free of such claims. It is usually easy to
temper the impact when they occur—but what
about rate adequacy when the experience is free
of large claims? NCCI converted its ratemaking
to a limited loss basis, ensuring that a large claim
or two would not unduly distort the overall rate
level indication. More importantly, we built in
a long-term provision for these large losses so
that the absence of such occurrences in any individual year would not affect rate adequacy.
Initially this provision was built into the general
loss costs statewide. NCCI’s large loss research

Twenty-five
years ago, the
insurance industry
underappreciated
the potential
impact of extreme
events.

continued—by expanding the number of hazard
groups (which group together risks based on
large loss potential) from four to seven in 2007.
This enabled us to more effectively incorporate
the potential of large losses at the class loss
costs level. Additional research resulted in major
changes to the methodology for determining
excess loss factors. This methodology further
enhanced the accuracy of class loss costs and
was implemented in late 2014.
The Continuing Quest for Improved Loss Costs
While part of NCCI’s mission is to maintain
adequate loss costs overall, another goal is to
have loss costs that reflect the unique exposures
that vary by job classification. At the same time
that we were reflecting the differences in large
loss potential by class, we were busy researching
other key distinctions between classes.
One of the main developments was a reevaluation of which types of claims tend to develop
adversely and which types of claims resolved as
expected by the claim adjuster. Adverse development on losses is one of the more challenging
aspects of maintaining loss cost adequacy. We
know that on top of claim adjuster estimates
of losses, an additional loss provision is needed
(called IBNR for Incurred but Not Reported)
to provide a complete evaluation of a claim’s
overall value.
Previously, NCCI added more IBNR to large
claims than to small claims (relative to the claim
adjuster’s estimate). However, our research
showed that the IBNR need was not the same
for all claims of a given size. Acute injuries, such
as broken limbs, tended to resolve as the claim
adjuster expected, while back claims often saw a
series of reserve increases by the adjuster over
time. While these findings may not be surprising,
the implications on loss estimates by class were.
In 2009, by extending this research to all types
of injuries, we were able to classify them into
those claims that were likely to adversely develop and those that were not. Surprisingly enough,
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contractors had severe claims but many of them
were not likely to develop adversely. On the other hand, clerical risks tended to have less severe
claims overall but were more dominated by back
injuries. So a larger IBNR factor was needed on
clerical risks than on contractor risks.
Generally, this resulted in relatively lower
estimates of ultimate losses on contractor
claims and relatively higher estimates on clerical
claims. Overall, loss costs were stable, as the
lower IBNR for contractors was generally offset
by a higher provision for certain other large losses. The reassessment of historical loss results
by class gave insurance carriers more accurate
information to determine how different segments of the workers compensation marketplace performed.
A discussion of equitable loss costs would be
incomplete without discussing the Experience
Rating Plan. NCCI’s Experience Rating Plan is
custom-tailored to our classification plan. Some
classifications are broadly defined out of necessity—there just is not enough volume to warrant
further subdividing the class to increase homogeneity. The Experience Rating Plan calibrates
the manual premium to reflect the loss experience of individual risks. This is important in many
ways—the most important of which is providing
a safety incentive for all insureds and reflecting a
risk’s relative exposure within its class.
NCCI monitors the performance of the Experience Rating Plan regularly. For many years, the
performance was excellent and no refinements
were indicated. A few years ago, NCCI began
observing that, while most risks were being
assessed appropriately, the best risks were not
getting enough of an experience rating credit.
In addition, the worst risks were not getting
enough of a debit. By making a modification to
the experience rating formula in 2013 (technically known as increasing the split point), we
increased the weight given to an individual risk’s
experience. We were able to improve the
pricing equity among risks while maintaining

an understandable and transparent Experience
Rating Plan—two critical elements toward
ensuring the safety incentive that the experience rating modification provides.
Addressing Emerging Medical Issues
One of the most distinctive features of workers
compensation in this century, as compared to
the late 20th century, is the dominance of medical costs. While medical costs were only 43% of
total benefits in 1981, they were 58% in 2015.
The key reforms of the 1990s were focused on
indemnity costs. In the last decade or so, the
focus has been on medical.
Last century, our data plans were appropriately
focused on supporting our pricing of indemnity
reforms. However, we had very little medical
cost detail. It became apparent that a significant
upgrade in our data collection would be needed
to meet the new challenges. In partnership with
NCCI affiliates, we established the Medical Data
Call, and used it in legislative pricings starting in
2012. Now with more than 400 million records,
it provides an incredibly rich database for
pricing drug formularies, medical fee schedule
changes, as well as some of our more important
general research.
Current Areas of Focus
For large insureds, loss-sensitive plans, such as
those used in retrospective rating, are common.
These loss-sensitive plans usually have limits on
the degree to which a large claim can impact the
policy’s premium, as well as a cap on the total
premium that would be charged regardless of
the magnitude of the overall aggregate loss. We
knew there was an interaction between the perclaim limits and the aggregate loss limits (called
the “overlap”). It is much more difficult to pierce
an aggregate cap of $1M if each loss is limited to
$25K. Due to the complex mathematics involved,
an approximation has been used for many years.
With recent advances in computing power, NCCI
is now able to precisely quantify the interaction
between per-claim and aggregate limits.

Beyond the complex mathematics, the sheer
number of combinations was beyond 20th
century technology. Even if every risk was only
in a single state and a single hazard group, there
would need to be more than 200 million values
to cover them all—well beyond paper solutions.
NCCI is currently developing a new tool that, in
the coming years, will address these 200 millionplus combinations and also allow for multistate
and multihazard group risks, all on-demand in
real time. NCCI is very excited about this, as it
will be a breakthrough both mathematically and
in information delivery.
Another major applied research project underway is focused on enhancing the stability of class
loss rates for small classes without any loss of
accuracy. When the data is sparse, developing a
prospective estimate of expected losses is a real
challenge. In addition to traditional approaches,
NCCI is looking at alternative techniques (such
as cluster analysis) to gain insight into reducing
the loss cost volatility of small classes.
Closing
This article addresses some of the major applied
research efforts at NCCI in the last 10 to 15
years. Other topics, such as employer’s liability,
the cost of capital for workers compensation
insurers, monitoring our estimates of legislative
pricing, and many others have driven intensive
research efforts.
If you would like to keep current with NCCI’s
ongoing research efforts, it’s easy to receive
updates through our regular Notifications, or
you can check out our complete list of research
under the Industry Information tab on
ncci.com. For help getting started, contact us
at 800-622-4123.

Barry Lipton, FCAS, MAAA, is a practice leader and senior
actuary in NCCI’s Actuarial and Economic Division.
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NCCI Research
Impacts of the Affordable Care Act on Workers
Compensation
By Leonard F. Herk, PhD
Senior Economist, NCCI

Overview
The Patient Protection and
Affordable Care Act (ACA)
has dramatically changed the
healthcare landscape in the
United States.
The ACA’s individual health insurance mandate,
together with the state option for Medicaid expansion, have increased the number of medically
insured in America by roughly 20 million people
as of early 2016, with the greatest impact occurring at the time both provisions first went into
effect in 2014.1
This article summarizes NCCI’s research that
addresses a frequently asked question regarding
the impact of the ACA on the workers compensation insurance system: Has the increase in demand for primary care services by people newly
insured under the ACA crowded out access to
the same services by workers compensation
claimants?
Key Findings
• The ACA has had no discernible impact in
crowding out workers compensation
claimants from access to primary care services

through 2014, the first full year of expanded
medical insurance coverage under the ACA
• 68% of primary care services provided during
the first 90 days of a workers compensation
claim occur during the claim’s first 10 days
Introduction
The ACA has produced fundamental changes in
the provision of medical insurance for millions
of Americans since its enactment in 2010. Major
provisions of the ACA include its mandate for
many individuals not already covered by employer-sponsored insurance programs to buy
health insurance offered by private insurers
through state marketplaces, and support for the
voluntary expansion of Medicaid eligibility at the
state level.2
Both the individual health insurance mandate
and the state option for Medicaid expansion
have increased the number of newly medically
insured people in America, with the greatest impact occurring at the time both provisions first
went into effect in 2014.
While the ACA does not directly address workers compensation insurance, its larger effects on
healthcare delivery in the US may nonetheless
be expected to impact workers compensation
as well. The ACA has increased medical

1

“20 Million People Have Gained Health Insurance Coverage Because of the Affordable Care Act, New Estimates Show,” US Department of Health 		
and Human Services, March 3, 2016, www.hhs.gov.

2

In states which elect to expand Medicaid, the ACA extends Medicaid eligibility to nearly all adults with incomes at or below 138% of the federal 		
poverty level. Expanded Medicaid coverage receives 100% federal funding for three years, gradually reducing to 90% thereafter.
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insurance coverage, both via the individual
mandate and Medicaid expansion. But has the
resulting increase in demand for primary care
services crowded out access to the same services for workers compensation claimants? To
answer this question, we use medical data from
Figure 1

State Medicaid Expansion Status

Source: Status of State Action on the Medicaid Expansion Decision, The Henry J. Kaiser Family
Foundation, March 14, 2016.

Figure 2

Medically Uninsured Nonelderly in 2013

workers compensation claims to compare
primary care utilization per claim during different time windows from the accident date
for Accident Years 2012 through 2014, which
includes the first year of expanded medical
insurance under the ACA.
The ACA and Expansion of Health Insurance
Coverage
The ACA increased the medically insured
population in the US through the individual
health insurance mandate, which applies to
certain individuals in all states, and through
the expansion of Medicaid eligibility in states
that elect this option. As originally enacted,
the ACA included a provision that any state
opting out of Medicaid expansion could lose
its preexisting federal Medicaid funding. In
2012, the US Supreme Court found this provision to be unconstitutionally coercive and
severed it from the ACA, effectively giving
each state the option to expand Medicaid
or not without penalty.3 Both the individual
health insurance mandate and optional state
expansion of Medicaid eligibility went into
effect on January 1, 2014.
Medicaid expansion status for all states as of
July 2016 is shown in Figure 1. In 25 states
(including the District of Columbia) Medicaid
expansion took effect on January 1, 2014,
the earliest possible date under the ACA.
Seven other states have expanded Medicaid
since then, with effective dates as indicated
in Figure 1. No state has reversed its decision
to expand Medicaid. To date, 19 states have
declined to expand Medicaid.

USA

15%
Source: The Henry J. Kaiser Family Foundation’s State Health Facts, based on data from the US Census
Bureau, Current Population Survey (CPS: Annual Social and Economic Supplements), March 2014.

3

National Federation of Independent Business v. Sebelius 567 U.S. ___ (2012).
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Figure 2 shows the percentage of nonelderly
persons without health insurance in 2013,
the year immediately before the ACA’s

The ACA and Workers Compensation Access
to Primary Care: Data and Methodology
Our study of the ACA’s impact on workers compensation’s access to primary care makes use of
NCCI’s Medical Data Call (MDC). The MDC contains transaction-level data for medical services
billed as part of workers compensation claims
arising under the jurisdiction of 36 states where
NCCI provides ratemaking services, referred
to hereafter as NCCI states,6 as well as several other states. Data in the MDC begins with
transactions processed during the second half of
2010. This study includes transactions reported
to insurers through March 2015.

individual mandate and optional Medicaid expansion became effective. A nonelderly person
is anyone younger than age 65. Because Medicare provides medical insurance for nearly all
elderly persons 65 years of age and older, they
are excluded from the calculation. Countrywide,
the medically uninsured rate among the nonelderly population was 15% during 2013. In that
year, the highest proportions of medically uninsured nonelderly populations, with percentages
exceeding 15%, were concentrated in a band of
states running across the southern tier of the
country, from North Carolina to California.
Figure 3 shows the increase in the medically insured nonelderly as a percentage of the
nonelderly population4 from 2013 to 2014, the
first year of state insurance marketplaces and
optional Medicaid expansion under the ACA. At
the national level, the increase in the medically
insured nonelderly population was 3% between
these years. At the state level, several observations are pertinent:
• States with large percentage increases in
their medically insured populations in
2014 (post-ACA) are not always those 		
with the largest medically uninsured
populations in 2013 (pre-ACA)
• States with large percentage increases
in their medically insured populations
in 2014 are Medicaid expanders, as 		
well as those states where a large
percentage of the population was 		
eligible for subsidized medical insur-		
ance through the state marketplaces5
• None of Southern tier states with
medically uninsured rates above
15%—from Texas to North Carolina,
with the exception of Arkansas—
expanded Medicaid in 2014

Our analysis separates states into two groups:
2014 Medicaid expanders are states which expanded Medicaid effective January 1, 2014 and
2014 Medicaid nonexpanders are states which
did not expand Medicaid at any time during
2014. For the purposes of this study, the five
states—AK, IN, LA, MT, and PA—which expanded
Medicaid in 2015 or later are 2014 Medicaid
nonexpanders. The two states—MI and NH—
Figure 3

Increase in Medically Insured Nonelderly from 2013 to 2014

USA

3%
Source: The Henry J. Kaiser Family Foundation’s State Health Facts. Data from the US Census Bureau,
Current Population Survey (CPS: Annual Social and Economic Supplements), March 2014 and March 2015.

Equivalently, the decrease in medically uninsured nonelderly as a percentage of the state’s nonelderly population.
The impacts of state marketplaces and Medicaid expansion in increasing health insurance coverage for low-income workers are discussed in “ACA 		
Coverage Expansions and Low-Income Workers” by Alanna Williamson et al., The Kaiser Family Foundation, June 10, 2016, www.kff.org.
6
The 36 NCCI states are AL, AK, AR, AZ, CO, CT, DC, FL, GA, HI, IA, ID, IL, KS, KY, LA, MD, ME, MO, MS, MT, NE, NH, NM, NV, OK, OR, RI, SC, SD, 		
TN, TX, UT, VA, VT, WV.
4
5
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which expanded Medicaid during 2014 but after
January 1 are not counted in either group.
This research is limited to 35 NCCI states,7
which we categorize as follows:
16 NCCI States—2014
Medicaid Expanders

19 NCCI States—2014
Medicaid Nonexpanders

AR, AZ, CO, CT, DC, HI,
IA, IL, KY, MD, NM, NV,
OR, RI, VT, WV

AL, AK, FL, GA, ID, KS, LA,
ME, MO, MS, MT, NE, OK,
SC, SD, TN, TX, UT, VA

In our analysis, every medical service transaction or hospital inpatient episode is assigned
a relative value, or price, based on the 2013
Medicare fee schedule, but without adjustment
for payment locality. For example, an MRI has
a higher relative value than an X-ray, but the
relative values of both services do not vary
across states or from year to year. Our intent is
to measure medical service utilization using a
yardstick that assigns representative relative
values to different types of medical services, but
is constant across different states and over time.
We define medical service utilization per claim
to be the sum of medical services, at Medicare
relative values, that are delivered within a certain time window following the claim’s accident
date. In this research, we consider time windows
of 10, 30, 60, and 90 days from the accident date
of a claim. The concept of medical service utilization can be refined to focus on certain categories
of medical services, such as primary care services, physical therapy, surgery, and drugs.
This study will focus on primary care services, as
discussed below.
Medical intensity per claim refers to the average
medical service utilization per claim within the

indicated time window over all relevant claims—
for example, over all claims in a given state for a
given accident year.
It should be noted that our measure of medical
intensity is not readily interpretable in absolute
terms—say, as a dollar amount—because it stops
short of incorporating Medicare factors for
geographic price differentials. However, medical service intensities are comparable across
different states in relative terms. For example,
medical service intensities of 2.5 in state X and
2.0 in state Y imply that state X provides 25%
more value-weighted medical services per claim
than state Y.
For this research, an accident year begins on
October 3 of the preceding calendar year and
ends on October 2 of the corresponding calendar year. Thus, for example, Accident Year
2014 consists of claims whose accident date fell
between October 3, 2013 and October 2, 2014,
inclusive. We adopt this dating convention to
minimize the risk of data truncation for claims
originating in Accident Year 2014, taking into
account that MDC data used in this study was
last updated during March 2015. As an example,
a claim originating on October 2, 2014, the last
day of our 2014 accident year, would have its
90-day window running through December 31,
2014, after which the last MDC update occurs
three months later.
Because this study is concerned with the ACA’s
potential effect of crowding out workers compensation’s access to primary care services, it is
necessary to define what services are counted
as primary care. In this study, we define Primary
Care8 services to include all medical services
whose procedure codes9 are associated with
office visits, emergency room visits, diagnostic

New Hampshire is the only NCCI state excluded from our analysis because it expanded Medicaid during 2014, but after January 1.
When capitalized, Primary Care refers to the collection of procedure codes classified as primary care in this study.
9
We rely primarily, though not exclusively, on Current Procedural Terminology (CPT) codes, a comprehensive set of medical treatment codes
maintained by the American Medical Association.
7
8

56 Workers Compensation 2016 Issues Report: Fall Edition

imaging (such as X-rays and MRIs),
and diagnostic testing. Primary Care
services do not include medical services whose procedure codes indicate
surgery, physical medicine, drugs, and
supplies.

Figure 4

10-Day Primary Care Intensity: NCCI 2014 Medicaid Expander States
Primary Care Services per Claim
First 10 Days

As a straightforward extension of the
terminology introduced earlier, Primary
Care intensity per claim means average
Primary Care service utilization per
claim within the relevant time window
over all relevant claims.
As a caveat, we note that Primary Care
intensity may vary in any state from
year to year for a variety of reasons, including the adoption of new treatment
protocols or fee schedules, different degrees
of health provider network penetration, and
changes in the injury mix. We are not attempting a comprehensive analysis of the various
causal factors that affect interstate variations in
Primary Care intensity. Rather, our maintained
assumption in this analysis is that none of these
factors vary systematically across the two
groups of states, 2014 Medicaid expanders and
2014 Medicaid nonexpanders, in such a way to
affect the comparison between the groups.10
The ACA and Workers Compensation Primary
Care: Results
Figure 4 shows Primary Care intensity during
the first 10 days of a claim in Accident Years
2012, 2013, and 2014 for the 16 NCCI states
that expanded Medicaid as of January 1, 2014.
Within the group of 2014 Medicaid expanders,
different states exhibit varying levels of Primary
Care intensity. Also, Primary Care intensity decreased in some 2014 Medicaid expander states

Source: NCCI’s Medical Data Call. Accident years begin October 3 of the preceding year and end
October 2 of the indicated year.

from 2012 to 2014, while increasing in other
states. However, when we consider the 2014
Medicaid expanders as a group, average Primary Care intensity was identical at 2.1 (0.1)11 in
Accident Years 2013 and 2014, and statistically
indistinguishable from average Primary Care
intensity of 2.0 (0.2) in Accident Year 2012. At
the mean/variance level, Primary Care intensity for the 2014 Medicaid expander states did
not change at all over the Accident Years 2012,
2013, and 2014.
Figure 5 shows similar results for Primary Care
intensity during the first 10 days of a claim in
Accident Years 2012, 2013, and 2014 for the
19 NCCI states that did not expand Medicaid
during 2014. Again, the level of Primary Care
intensity varies across states and increases or
decreases over time for different states in this
group. For the 2014 Medicaid nonexpanders
overall, average Primary Care intensity and its
standard deviation were unchanged at 2.1 (0.3)
in each of the three accident years. As with the

In statistical terms, we are assuming that all other factors influencing Primary Care intensity are conditionally independent of a state’s status as
a 2014 Medicaid expander or nonexpander.
11
Standard deviations appear in parentheses following the average Primary Care intensity for each group. Group averages for Primary Care intensity 		
and standard deviation are obtained by clustering claims over states in the group. Average Primary Care intensity (average Primary Care service 		
utilization per claim) obtained in this way is the same as the claim-weighted average of Primary Care intensity over all states in the group.
10
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Figure 5

10-Day Primary Care Intensity: NCCI 2014 Medicaid
Nonexpander States
Primary Care Services per Claim
First 10 Days

2014 Medicaid expanders, Primary Care intensity for the 2014 Medicaid nonexpander
states were indistinguishable at the mean/
variance level over Accident Years 2012,
2013, and 2014.
Table 1 aggregates Primary Care intensity
measures during the first 10, 30, 60, and 90
days of a claim for NCCI states in the two
groups that form the focus of this study:
2014 Medicaid expanders and 2014 Medicaid nonexpanders.

Source: NCCI’s Medical Data Call. Accident years begin October 3 of the preceding year and end October
2 of the indicated year.

Table 1

Primary Care Intensity for 2014 Medicaid Expander and
Nonexpander States

Comparing 2014 Medicaid expander states
and 2014 Medicaid nonexpander states in
Table 1, the observations below hold for
each time window we consider in this study
(10, 30, 60, and 90 days from the accident
date of a claim):
• For 2014 Medicaid expanders and 2014
Medicaid nonexpanders, Primary Care
intensity was unchanged in each of the
Accident Years 2012, 2013, and 2014
• Both 2014 Medicaid expanders and 2014
Medicaid nonexpanders had the same 		
level of Primary Care intensity in every 		
accident year
• 2014 Medicaid nonexpander states
exhibit more within-group variation in 		
Primary Care intensity than 2014
Medicaid expander states
From these findings, we conclude that
the ACA has had no discernible impact in
crowding out workers compensation claimants from access to primary care services
through 2014, the first full year of expanded
medical insurance coverage under the ACA.

Source: NCCI’s Medical Data Call. Accident years begin October 3 of the preceding year and end
October 2 of the indicated year.
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In view of the absence of variation of Primary Care intensity across both groups of
states and over all accident years through
2014, a single value for Primary Care intensity fully characterizes each time window
from the accident date of a claim. Using the
90-day window as a benchmark, Figure 6

shows the progression of Primary Care service
utilization over the early life of a workers compensation claim. Not surprisingly, Primary Care
services are most concentrated during the early
days of a claim. Of total Primary Care services
provided during the first 90 days of a workers
compensation claim, fully 68% occur during the
claim’s first 10 days.

Figure 6
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Primary Care Intensity Within 10, 30, 60, and 90 Days
As a Share of Primary Care Services Within 90 days

Source: NCCI’s Medical Data Call.

Additional Research
The full ACA report, available on ncci.com
in November 2016, shows that:
• For both Kentucky, which adopted Medicaid
expansion, and Florida, which did not adopt
Medicaid expansion, regional variations
within each state in Primary Care intensity
from one accident year to the next are minor
and do not display any obvious pattern.
• A reduction in the US obesity rate from
35% to 25%, in accordance with the goals of
the ACA’s wellness initiative, might reduce
workers compensation medical costs by 3%
to 4%.
The full report also includes a table of Primary
Care intensity statistics by accident year for
each state included in this study.
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Workers Compensation
Financial Results Update
At its Annual Issues Symposium
(AIS) held in May 2016, NCCI
presented the State of the Line
Report—a comprehensive look at
financial results for the workers
compensation line of business.
The results presented at AIS reflected the most
up-to-date data available at the time, including
NCCI’s preliminary estimates for Calendar Year
2015. In this report, NCCI provides updated
results for 2015 as well as preliminary estimates
for Calendar Year 2016.
At AIS 2016, NCCI reported favorable industry
results for Calendar Year 2015 in its State of the
Line Report, based on countrywide statutory
data available as of April 14, 2016.
For Calendar Year 2015, NCCI estimated
workers compensation premium volume net
of reinsurance to be $39.7 billion for private
carriers, along with a combined ratio of 94%.
The updated data reported by the
industry indicates no change to these
preliminary estimates.

Exhibit 1

recent two policy years. Although the residual
market more than doubled in size between 2010
and 2015, the total market share and burden
on the voluntary market remained quite
manageable.
NCCI has also evaluated the data reported as
of midyear 2016 to provide full-year estimates
for written premium volume and the combined
ratio for Calendar Year 2016. While still early
and subject to revision, NCCI’s analysis indicates
another increase in written premium volume,
as well as a favorable combined ratio of 94%,
consistent with the 2015 result.
NCCI projects net written premium for workers
compensation will continue its upward trend in
2016 (Exhibit 1). NCCI’s current estimate for
2016 net written premium is $41.2 billion, a
new high-water mark for the workers compensation line. This represents a 3.8% growth over
the 2015 premium level. Our 2016 estimate is
based on private carrier-reported direct written
premium and the historical relationship between
direct and net written premium in recent years.
Workers Compensation Premium Continued Growth for 2016
Private Carriers

The workers compensation investment gain on insurance transactions
(IGIT) for Calendar Year 2015 dipped
to 10.9% of net earned premium. This
decline is more than offset by the
favorable combined ratio, resulting
in a higher workers compensation
operating gain for the year.
The residual market has experienced
premium growth since 2010, but
appears to have leveled off in the most
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2016e, NCCI estimate based on statutory data reported through 2nd Quarter 2016
Source: 1990–2015, Annual Statement data

While still early
and subject to
revision, NCCI’s
analysis indicates
another increase
in written premium
volume, as well
as a favorable
combined ratio
of 94%.
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Exhibit 2

Workers Compensation Combined Ratio
Underwriting Gain in 2016
Private Carriers

2016e, NCCI estimate based on statutory data reported through 2nd Quarter 2016
Source: 1990–2015, Annual Statement data

Exhibit 3

Workers Compensation Investment Gain on Insurance Transactions
Ratio to Net Earned Premium
Private Carriers

The 2015 net combined ratio for workers
compensation of 94% marked the fourth
consecutive year of improvement
(Exhibit 2). NCCI’s preliminary estimate
is that the combined ratio will hold steady
at 94% in 2016. This represents three consecutive years of underwriting gains for an
industry that has posted combined ratios
of less than 100% in only two other years
since 1990. The estimate for 2016 is based
on private carrier direct calendar year incurred losses, direct earned premium, and
historical net-to-direct ratios.
The workers compensation IGIT for Calendar Year 2015 is 10.9% of net earned
premium—the lowest result since 2008
(Exhibit 3). Both the 2014 and 2015 results
fall short of the long-term average benchmark of 14.1% since 1990.
The operating ratio, which combines the
underwriting and investment results, is
heavily influenced by both the underwriting
cycle and external economic factors. The
2015 operating gain of 17.1% is driven
by the favorable combined ratio realized
that year (Exhibit 4).

Source: Annual Statement data

Exhibit 4

Workers Compensation Pretax Operating Gain
Private Carriers

Source: Annual Statement Data
Operating Gain equals 1.00 minus (Combined Ratio less Investment Gain on Insurance Transactions and
Other Income)
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Rates/loss costs have decreased in 2016 by
3.7% on average in states administered by
NCCI. This average decrease is the result
of rate/loss cost decreases that have been
filed and approved in a majority of these
states (Exhibit 5). The cumulative decrease
over the period shown is more than 20%.
This is primarily the result of improved
experience driven by declines in lost-time
claim frequency. The changes shown reflect
both voluntary and assigned risk market
approvals.
Residual market premium for 2015
is relatively flat compared to 2014
(Exhibit 6). Projections to ultimate, based
on data valued as of June 30, 2016, show
a negligible difference from the prior two

Exhibit 5

Workers Compensation Changes in Bureau Premium Level
By Effective Year for NCCI States

Bureau premium level changes reflect approved changes in advisory rates, loss costs, assigned risk rates,
and rating values relative to those previously approved in NCCI states only
IN and NC are filed in cooperation with state rating bureaus
p Reflects 37 of 38 states as of 9/23/2016

Exhibit 6

Workers Compensation Residual Market Premium
NCCI-Serviced Residual Market Pools

quarterly estimates. Early indications
suggest residual market premium will
remain stable in 2016.
The combined ratio for the Residual Market Pools serviced by NCCI
increased two points in Policy Year
2015, primarily driven by a $24 million underwriting loss that is projected
for New Jersey (Exhibit 7). Despite the
2015 increase, the recent combined
ratios remain favorable, demonstrating the success of the industry’s continued focus on self-funded residual
markets. Policy Years 2013 and 2014,
in particular, boast the lowest residual
market combined ratios since 1996.
The projected underwriting result for
Policy Year 2015 is a loss of $60 million. This is comparable to the results
experienced over the last decade and
much more favorable than the large
residual market deficiencies the industry faced in the early 1990s. For most
policy years, these projections reflect
a slight improvement from NCCI’s
previous estimates shared at AIS 2016,
which were based on data valued as of
December 2015.

*Incomplete policy year projected to ultimate
Includes Pool data as of 6/30/2016 for all NCCI-serviced workers compensation Residual Market Pool states
Tennessee Reinsurance Mechanism experience is excluded
Source: NCCI, Residual Market Quarterly Results

Exhibit 7

Workers Compensation Residual Market Combined Ratio
NCCI-Serviced Residual Market Pools

NCCI will continue to update its
projections as new data becomes
available. Please be sure to review the
Industry Information section of
ncci.com for the latest results,
research, and discussion of key factors
affecting workers compensation.

*Incomplete policy year projected to ultimate
Includes Pool data as of 6/30/2016 for all NCCI-serviced workers compensation Residual Market Pool states
Tennessee Reinsurance Mechanism experience is excluded
Source: NCCI, Residual Market Quarterly Results
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Save the Date for NCCI’s

Annual Issues Symposium (AIS) 2017
May 17–19, 2017
100% of 2016 attendees agreed that AIS is the industry’s most valuable event:
“I go out of my way to attend. It’s
that valuable to me.” —Carrier

“Anyone you need to know is
there.” —Reinsurer

“You get a lot of bang for your
buck.” —Independent Bureau

As a recognized leader and trusted source of information in fostering a healthy workers compensation
system, NCCI invites you to join us May 17–19 for AIS 2017—The System@Work.
Through presentation, visualization, and networking, our experts will provide real-world perspective and a clear view of the
issues that matter today and that will shape tomorrow.
Join nearly 900 senior workers compensation executives at the Loews Portofino Bay Hotel at Universal OrlandoTM in Orlando,
FL, to engage in meaningful dialogue and exchange ideas. Don’t miss your chance to be at the center of what’s happening in
workers compensation.
Regulators—Save the date for NCCI’s Regulatory Forum at AIS 2017, on Wednesday, May 17, and plan to attend the full
AIS program.
Event registration is coming to ncci.com in December 2016.

Loews Portofino Bay Hotel logos © 2016 UCF Hotel Venture. All rights reserved.
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