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WELCOME TO NCCI’S 2014  
ISSUES REPORT
We’ve once again assembled an impressive collection of expert authors to discuss the state 
of today’s workers compensation industry. 

Our writers look at the latest trends, provide unique perspectives on the important issues facing 
the industry, and even offer some predictions on what to expect in the coming months.

Among the topics:
•	Updated	numbers	and	observations	from	NCCI’s	annual	State	of	the	Line	report
•	A	discussion	on	how	the	Affordable	Care	Act	might	affect	the	workers	compensation	industry
•	A	comparison	of	workers	compensation	and	group	health	hospital	outpatient	payments
•	An	examination	of	the	new	challenges	that	legalized	marijuana	brings	to	stakeholders	
•	A	comprehensive	overview	of	planned	and	completed	state	legislative	activities

We think that you will find these articles both timely and insightful. And, of course, NCCI will 
continue to provide additional industry research, analysis, and issues overviews at ncci.com 
throughout the year. 

Please	enjoy	the	2014	edition	of	NCCI’s Issues Report.

Stephen	J.	Klingel,	CPCU,	WCP
President and CEO
NCCI

NCCI IS THE NATION’S MOST EXPERIENCED PROVIDER OF WORKERS COMPENSATION 

INSURANCE INFORMATION. WE GATHER DATA, ANALYZE INDUSTRY TRENDS, AND 

PREPARE OBJECTIVE INSURANCE RATE AND LOSS COST RECOMMENDATIONS. THESE 

ACTIVITIES, TOGETHER WITH OUR RESEARCH, ANALYTICAL SERVICES AND TOOLS, AND 

OVERALL COMMITMENT TO EXCELLENCE, HELP FOSTER A HEALTHY WORKERS  

COMPENSATION SYSTEM. VISIT NCCI.COM. 
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In May of 2013, NCCI offered an  

“encouraging” outlook for the workers 

compensation industry.

That outlook was based on a number of factors, including:
•	A	combined	ratio	that	improved	for	the	first	time	since	2006	
•	 Improved	premium	growth	for	the	second	consecutive	year		
•	A	significant	decline	in	claim	frequency	for	the	first	time	since		
 2009 
•	Claim	severity	increases	that	remained	modest

While there were positive developments, we also noted several  
concerns:
•	Despite	improvement,	the	combined	ratio	remained	too	high
•	Slow	growth	in	employment	was	impeding	stronger	premium		
 growth
•	The	industry’s	reserve	position	was	continuing	to	deteriorate

As we once again begin the annual exercise of evaluating and 
reporting on the outlook for the workers compensation industry, 
we continue to believe that the long-term outlook offers reasons 
for optimism—and areas of concern. On the hopeful side, our 
early analysis suggests a modest increase in premium volume 
and a continued decline in the combined ratio. 

Balanced against these are several ongoing issues. Most im-
portant, perhaps, is the status of the Terrorism Risk Insurance 
Act (TRIA)—will Congress choose to renew this vital backstop 
before it expires at the end of 2014? 

EARLY 
PROGNOSTICATION:  

POSITIVE OR 
NEGATIVE 

WORKERS 
COMP MARKET 

IN 2014?
By Stephen J. Klingel, CPCU, WCP 

President and CEO, NCCI
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Let’s take a look at the various 
forces buffeting the industry in 
2014 and whether NCCI’s early 
outlook weighs more on the 
positive or the cautious side of 
the scale.

Latest Industry Results
Our end-of-year analysis of 
2012 workers compensation 
industry results revealed an 
improving market in several 
key areas.

For example, at mid-year NCCI 
had estimated an industrywide 
combined ratio for 2012 of 
109. Actual data reported by 
the industry indicates a Calen-

dar Year 2012 combined ratio of 108. The 1-point change was 
due to a small improvement in the underlying loss ratio as well 
as a slight decline in the dividend ratio. The current estimate 
for	Calendar	Year	2013	is	106—a	projection	tempered	by	the	
ongoing state of an improving but fragile economy.  

In another result, NCCI’s preliminary estimate of the operating 
ratio was +5%, driven largely by a 14% investment gain ratio, 
which is higher than the historical average of 11.9% for Calen-
dar Years 2001 to 2011. Final 2012 results revealed a +5.6% 
operating gain ratio as a result of the 1-point improvement in the 
combined	ratio	and	a	slight	0.3%	downward	adjustment	to	the	
investment gain ratio.

NCCI also evaluated data reported for the first half of Calendar 
Year 2013 to provide full-year estimates for written premium 
and	the	combined	ratio.	As	noted	above	(and	still	subject	to	
revision), our analysis suggests a modest increase in premium 
volume and a continued decline in the combined ratio. 

Projected	net	written	premiums	for	workers	compensation	also	
continue to show signs of growth—although at a more moder-
ate pace than in Calendar Years 2011 and 2012. NCCI’s current 
estimate for 2013 net written premium is $37.2 billion, which 
represents 6.0% growth over 2012.  

In terms of workers compensation bureau rates/loss costs, 
the changes were significant in 2012 but modest for 2013. The 
significant	increases	in	2012	marked	the	first	major	increases	
since 2003 and ended a long period of rate/loss cost reductions 
that resulted in a cumulative 26% decline.  (For a full recap of 

state-based issues and concerns, I invite you to read NCCI 
Senior	Division	Executive	Peter	Burton’s	“2014	Legislative	and	
Regulatory Outlook” in this Issues Report.)

These positive results are supported by the nation’s slowly 
accelerating (albeit often rocky) economic recovery. At the same 
time, loss drivers such as frequency, severity, and wages show 
little cause to expect bigger year-end improvements in Calendar 
Year 2013 results.

Residual Market Results
The growth in residual market premium for Policy Year 2012 was 
the first material increase since 2002. Early indications for 2013 
premiums continue the pattern of premium volume growth and 
increased assignments for the residual market, albeit at a more 
moderate pace. Despite the recent growth, the premium level 
remains low relative to historic levels.

The combined ratio for the residual market pools serviced by 
NCCI	continued	to	decline	for	Policy	Year	2012.	The	projected	
ultimate combined ratio of 112 for Policy Year 2012, valued as 
of December 31, 2012, fell modestly to 110 after two quarters 
of reporting in 2013. Policy Year 2011 saw a similar decrease, 
from 117, valued on December 31, 2012, to 114, valued as of 
June	2013.	This	marks	two	consecutive	years	of	declines	for	the	
residual market combined ratio.

The most recent underwriting results for residual market pools 
continue to remain comparable to results over the last decade 
and are far more manageable than the debilitating levels of the 
early 1990s. The most recent update to the underwriting results, 
valued	as	of	June	2013,	showed	improvement,	partially	due	
to better-than-expected loss emergence in prior policy years 
during the first two quarters of 2013.

The improvements outlined above continue to display the 
industry’s slow but steady progress at recovering from several 
discouraging years, which were caused mostly by the economic 
downturn. We remain largely encouraged at the state of the 
market in early 2014. But areas of uncertainty continue to exist. 
Will claims frequency maintain its recent return to a downward 
trend? Will the slowing growth rate of medical costs continue? 
Will	the	economy	and	employment	numbers	finally	stabilize?	

Also, one outlying issue has the ability to cause tremendous 
disruption in the industry.

Game Changer? TRIA Renewal Due in 2014
As the December 31, 2014 expiration date for the federal Terror-
ism Risk Insurance Act (TRIA) nears, industry stakeholders are 

WORKERS COMPENSATION
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expressing increasing urgency about the need for a bill renewal.
Because workers compensation insurers are unable to exclude 
or limit terrorism coverage on risks, a carrier’s exposure to an 
attack against a high concentration of employees at any one 
worksite can easily mount.

Among the most immediate concerns are rising prices, shrinking 
capacity, and the potential for increased burdens to the residual 
markets.

If insurers reduce their exposure and do not offer as much 
capacity, state residual markets and pools might have to absorb 
the risk. Because workers compensation insurers effectively 
reinsure	residual	market	risks,	a	major	terrorism	event	could	put	
the market under duress. 

This concern has led to a number of Congressional hearings 
and active lobbying in support of an extension from many prom-
inent industry trade groups. While we support the extension 
of TRIA and continue to provide information and advice to our 
industry partners about the need for renewal, we are also pre-
paring the technical materials that will be necessary if renewal is 
not	realized.	

For full information on TRIA renewal and NCCI’s activities in 
support of the industry, I direct you to NCCI Washington Affairs 
Executive Tim Tucker’s article, “Future of Terrorism Insurance 
Backstop,” in this edition of Issues Report. And, as always, we 
will continue to update ncci.com with the latest TRIA news and 
information as it becomes available.

Other Industry Concerns
Apart from TRIA renewal and our continuing hopes for an 
improved economy, many of the remaining high-profile industry 
concerns revolve around federal issues. 

Chief among these is the full implementation of the Affordable 
Care Act (ACA) and what that broad new law may mean for the 
workers compensation industry over the long term. While most 
experts do not expect tremendous changes for our industry 
based on the new law, there are a number of possible  
consequences. 

We	asked	two	experts—Kathy	Antonello,	NCCI	chief	actuary,	
and	Sam	Friedman,	insurance	research	leader	with	the	Deloitte	
Center	for	Financial	Services—to	share	their	thoughts	on	the	
long-term consequences of the ACA. Their articles appear in 
this Issues Report under “The Affordable Care Act and Workers 
Compensation: Our Experts Weigh In.”

We will also continue to watch as the Federal Insurance Office 
(FIO) begins to try to implement some of the findings and 
recommendations contained in their late-year report on insur-
ance	regulatory	modernization.	The	report	largely	focused	on	
structural challenges to the state-based insurance regulatory 
framework, and we will be interested to see not only how a new 
framework might be created but what the intended (and 
unintended) consequences might be.

Continued Optimism?
While the internal economics of the industry continue to show 
welcome and steady improvement, we are once again cautious 
about expressing a positive industry outlook for the months 
ahead. While most indicators show continued improvement, it’s 
important to note that the combined ratio remains too high, and 
achieving an adequate return remains a challenge. 

These factors, along with the overhanging shadow of the poten-
tial loss of the terrorism backstop, add a note of caution to what 
might otherwise be a relatively optimistic outlook.  

Moving into the middle of 2014, NCCI will continue to collect 
and	analyze	market	results	prior	to	delivering	our	annual	State	
of the Line report at the Annual Issues Symposium in May. We 
remain hopeful that some of the answers about the direction of 
TRIA, the ACA, and the overall economy will become clearer, if 
not completely resolved. In the meantime, we invite you to  
continue to visit ncci.com for industry news, including our  
continually updated research and legislative analysis.

Stephen J. Klingel, CPCU, WCP, was appointed president and chief 

executive officer of NCCI in 2002. Before joining NCCI, Mr. Klingel 

was a leader with the St. Paul Companies for more than 25 years.

WHILE THE INTERNAL ECONOMICS 

OF	THE	INDUSTRY	CONTINUE	TO	

SHOW	WELCOME	AND	STEADY	IM-

PROVEMENT, WE ARE ONCE AGAIN 

CAUTIOUS	ABOUT	EXPRESSING	

A	POSITIVE	INDUSTRY	OUTLOOK	

FOR	THE	MONTHS	AHEAD.
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As lawmakers continue to meet for the second session of the 
113th Congress, movement is possible on several legislative 
and regulatory initiatives that could impact workers compensa-
tion insurance carriers. 

From regulatory framework reforms as identified in the Federal 
Insurance	Office	(FIO)	report	on	state	insurance	modernization	
to issue-specific programs and processes such as the Defense 
Base	Act	and	Medicare	Set-Asides,	this	Congress	could	pro-
duce significant changes. 

Below are several key issues of interest.

Federal Insurance Office—Regulatory Reform
Late last year, the Federal Insurance Office released its 
much-anticipated report on state insurance regulatory modern-
ization.	The	report,	“How	to	Modernize	and	Improve	the	System	
of	Insurance	Regulation	in	the	United	States,”	was	mandated	
under	Title	V	of	the	Dodd-Frank	Wall	Street	Reform	and	Con-
sumer Protection Act of 2010.

The findings and recommendations of the FIO report on in-
surance	regulatory	modernization	largely	focus	on	structural	
challenges to the state-based insurance regulatory framework. 
For example, key challenges highlighted relate to lack of state 
regulatory uniformity and the regulatory impact of the increasing 
globalization	of	insurance.	

While the report falls far short of calling for absolute federal 
regulation of the insurance sector, it does outline an approach 
toward a significantly enhanced federal regulatory role in several 
areas of insurance regulation. The FIO envisions this new role 
being undertaken through either the creation of federal stan-
dards implemented by the states (e.g., the National Association 
of Registered Agents and Brokers [NARAB II]) or through direct 
federal regulation (e.g., mortgage insurance).

Reaction from state regulators and insurance industry repre-
sentatives has been measured. Most acknowledge that there 
are opportunities to improve the current state-based regula-
tory system and point to initiatives under way at the National 
Association of Insurance Commissioners and individual states 
as	effective	solutions.	Some	stakeholders	have	suggested	that	
federal involvement in international issues is appropriate provid-
ed that involvement defends the current state-based system. 

To be implemented, many of the recommendations in the FIO 
report would require additional Congressionally mandated au-
thority to the FIO or other federal agencies, and that could also 
include possible amendments to the McCarran-Ferguson Act 
of 1945, which codified the states’ primacy as regulators of the 
insurance sector.

Medicare Secondary Payer Issues
There continues to be strong support in Congress to enact 
reforms	to	the	Medicare	Set-Aside	process.	While	stand-alone	
legislation has not received consideration, a possible vehicle for 
the	Medicare	Set-Aside	provisions	could	be	legislation	intro-
duced in 2014 to achieve a permanent solution to the Medicare 
Sustainable	Growth	Rate	(SGR)	formula	(commonly	referred	
to as the “doc fix”). Late last year, Congress included a three-
month extension to the doc fix as part of the federal budget 
agreement, and it needs to act on legislation containing the 
long-term solution in the first quarter of 2014. 

The	Strengthening	Medicare	and	Repaying	Taxpayers	(SMART)	
Act was signed into law in 2013 to address conditional pay-
ments	made	by	Medicare.	The	intent	of	the	SMART	Act	was	to	
streamline the process in which parties to settlements related to 
workers compensation, auto, and liability claims would receive 
from	the	Centers	for	Medicare	&	Medicaid	Services	(CMS)	time-
ly conditional payment information needed to settle their claims. 

Late	last	year,	CMS	filed	an	Interim	Final	Rule	(IFR),	which	im-
plemented	provisions	of	the	SMART	Act.	Comments	have	been	
filed	with	CMS	by	a	broad	coalition	of	stakeholders	including	
insurers, claimants, and employers, indicating that the IFR is 
inconsistent	with	the	statute	and	should	be	withdrawn.	CMS	
has yet to respond to those comments.

Furthering Asbestos Claim Transparency (FACT)  
Act of 2013
In	2013,	the	US	House	of	Representatives	passed	legislation	
that	would	require	asbestos	personal	injury	settlement	trusts	
to report, on a quarterly basis, asbestos claims-related infor-
mation. HR 982, The Furthering Asbestos Claim Transparency 
(FACT)	Act	sponsored	by	Representative	Farenthold	(R-TX),	
would also require asbestos trusts to provide information upon 
request	to	parties	involved	in	asbestos	litigation	claims.	Sup-
porters indicate that the legislation would address fraud and 
abuse in the current system. 

The	Senate	is	unlikely	to	consider	the	legislation.	And	President	
Obama has signaled that if the bill comes before him, he would 
veto it, citing claimant privacy concerns.
 
Defense Base Act
Legislation has been introduced in the House of Representatives 
that would make significant changes to Defense Base Act cover-
age and is similar to the administration’s fiscal year 2014 budget 
proposal, which would create a government-backed Defense 
Base Act (DBA) self-insurance program. The legislation would re-
quire	federal	contractors	working	on	military	bases	and	US	gov-
ernment installations abroad to seek compensation and benefits 
under	the	program.	Supporters	tried	unsuccessfully	to	attach	the	
DBA reform to several pieces of legislation during 2013. 

FEDERAL	INITIATIVES	AND	WORKERS	COMPENSATION



During 2014, NCCI anticipates  

that lawmakers will focus mainly on  

parochial state workers compensation 

issues instead of the broad reform  

initiatives seen in 2013 in states  

such as Oklahoma, Tennessee, and  

Missouri.

2014 Elections
The	November	2013	off-cycle	general	elections	in	New	Jersey	
and Virginia resulted in little change in the overall picture of 
state politics. With the exception of the election of Terry McAu-
liffe (D) as the governor of Virginia, replacing term-limited Bob 
McDonnell (R), there was no change in party dominance. New 
Jersey	Governor	Chris	Christie	(R)	was	reelected	by	a	sizeable	
margin. And with a total of 220 state legislative seats up for 
election	(40	senate	and	180	house)	in	New	Jersey	and	Virginia,	
the outcome—with respect to political control—was essentially 
the same.  

There are 36 governor seats up for election in 2014, with 22 
currently held by Republicans and 14 by Democrats. Governors 
Mike	Beebe	(D-AR),	Jan	Brewer	(R-AZ),	Martin	O’Malley	(D-MD),	
and Dave Heineman (R-NE) will be termed out, leaving those 
four races wide open. Other open governor races are in  
Massachusetts, Rhode Island, and Texas, with those states’ 
current governors choosing not to run in 2014. 

2014 
LEGISLATIVE 

AND 
REGULATORY 

OUTLOOK
By Peter M. Burton, CPCU, AU
NCCI Senior Division Executive, 

State Relations
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In state legislatures, more than 
6,000 seats are up for election 
on November 4, 2014, with 
55% of state senate seats and 
92% of state house seats in 
play. The only states that will 
not be electing state legislators 
in 2014 are Louisiana, Missis-
sippi,	New	Jersey,	and	Virginia.	
And	in	Kansas,	Minnesota,	New	
Mexico,	and	South	Carolina,	
only members of the house are 
up for election. 

Of the 11 states with elected 
insurance regulators, there  
will be four races in 2014:  
California,	Georgia,	Kansas,	
and Oklahoma. With the 

exception of California, these positions are currently held by 
Republicans. New commissioners are also anticipated in Alaska 
and the District of Columbia, due to recent departures of the 
incumbents.  

Montana, Nevada, North Dakota, and Texas are dark and will 
not have legislative sessions in 2014.

States to Watch in 2014
Alabama—Legislation	has	been	introduced	to	allow	injured	
workers the right to select the pharmacy to fill their  
prescriptions.

Alaska—The Division of Workers’ Compensation has conduct-
ed a series of grassroots meetings across the state, hearing 
concerns regarding Alaska’s high workers compensation  
medical costs. In addition, the Alaska Chamber of Commerce  
is calling for legislative changes to control rising medical and 
legal costs.

Arizona—Bills limiting physician-dispensing of medications 
and	providing	injured	workers	with	the	right	to	select	their	own	
pharmacies have been introduced this session.

Colorado—A workers compensation task force, headed by 
the Colorado Division of Workers’ Compensation, has led to 
the introduction of measures that would allow a greater form of 
employee choice of physician and increased benefits in worker 
settlements when an employer’s serious and willful conduct  
is involved. 

In addition, HB 1091 has been introduced, requiring revisions 
of experience modification factors within 30 days of a claim 
closure or settlement through subrogation, rather than updating 
at the normal valuation date.

Connecticut—Due	to	the	2012	Sandy	Hook	school	shootings,	
it is anticipated that legislators once again will be pursuing 
benefits for mental trauma for employees witnessing a death 
or maiming during a work-related event. In addition, there will 
likely be a push by business for adoption of a Medicare-based 
hospital fee schedule.

Delaware—A workers compensation task force, headed by 
Lieutenant Governor Matt Denn, has been examining medical 
and	indemnity	costs	in	the	Diamond	State.	The	task	force	is	
scheduled	to	meet	through	June	2014.	

Florida—The	Sunshine	State	is	wrestling	with	two	Supreme	
Court cases that could adversely impact workers compensa-
tion costs in the state. In Westphal v. City of St. Petersburg, the 
court is being asked to determine whether a worker who has 
not reached maximum medical improvement and has exhausted 
104 weeks of temporary total disability benefits may be eligible 
for permanent disability benefits while the claimant’s medical 
condition is still improving. 

In the second case, Morales v. Zenith Insurance Company, the 
court is being asked to rule whether an insurer that has paid a 
claimant a lump sum benefit should still be liable for an addition-
al claim under the workers compensation employers liability sec-
tion of the policy, voiding Florida’s exclusive remedy provision.

And the Florida legislature is considering a modification to retro-
spective rating plans for policies covering multistate operations.

Georgia—The	Advisory	Council	of	the	Georgia	State	Board	of	
Workers’ Compensation is considering a new sunset date for 
the	Subsequent	Injury	Trust	Fund	(SITF),	moving	the	date	from	
2020 to 2023 in order to pay off its outstanding debt.

Hawaii—HB 1974 has received unanimous house support; 
it requires the Department of Labor to update its medical fee 
schedule every year.

And, finally, after many years of stalled attempts, a consensus is 
building on capping physician-dispensing of repackaged drugs.

Idaho—Senate	Bill	1273	would	create	a	presumption	that	 
cancers experienced by long-term firefighters would be  
compensable.

WORKERS COMPENSATION
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Illinois—Citing	judicial	activism,	the	Illinois	Chamber	of	Com-
merce is seeking legislative changes to rein in liberal court 
rulings	and	create	a	narrower	definition	for	injury	causation.

Kansas—Legislation has been introduced to amend the struc-
ture	and	operation	of	the	Kansas	Assigned	Risk	Governing	
Board and to make changes in eligibility and calculation for the 
Experiencing Rating Plan.

Maryland—The Maryland General Assembly is expected to 
once again take up whether Chesapeake Employers Insurance 
Company (formerly the IWIF, the state’s competitive state fund) 
should	be	subject	to	the	same	authority	and	regulation	as	other	
licensed property/casualty insurers and become a full member 
of NCCI over time.

In addition, due to a state-mandated review every eight years, 
the Maryland Workers’ Compensation Commission is proposing 
to clarify its administrative rules on existing regulations dealing 
with employee exclusions from the Maryland Workers’ Compen-
sation Act, permanent disability benefits, and attorney fees. And 
a renewed effort is expected to curb physician-dispensing of 
repackaged drugs.

Massachusetts—Once again, an industry-backed initiative to 
move	the	Bay	State	to	loss	costs	is	expected	this	session.

Montana—The Economic Affairs Interim Committee is examin-
ing	the	restructuring	and	possible	privatization	of	the	Montana	
State	Fund,	reviewing	the	state’s	workers	compensation	court	
structure, and determining funding for the “old fund” liabilities.

New Hampshire—The state legislature has been holding  
hearings	on	a	number	of	initiatives	to	increase	weekly	injured	
worker benefit levels and potential changes in pharmacy and 
health delivery benefits.  This has led Governor Maggie  
Hassan,	in	her	State	of	the	State	address,	to	call	for	medical	
cost containment reforms. The house has proposed a study 
commission to determine ways to cut medical costs.

New Jersey—The	senate	in	the	Garden	State	is	reviewing	 
a phased-in cost of living benefit increase for workers  
compensation	permanent	total	disability	injuries.	

New Mexico—Employers, through HB 113, are once again pur-
suing	a	measure	to	prohibit	injured	worker	benefits	if	the	claim-
ant was willfully under the influence of alcohol or illegal drugs.

Oklahoma—Following constitutional challenges filed by the 
Professional Firefighters Association and members of the  
Oklahoma	legislature,	the	Oklahoma	Supreme	Court,	on	
 

December	16,	2013,	upheld	the	constitutionality	of	Senate	 
Bill 1062, finding that the measure did not violate the law by  
combining	multiple	workers	compensation	subjects.	While	the	
court allowed the new law to go into effect on February 1, 2014, 
it did not close the door on further challenges involving the  
opt-out option.  

South Carolina—HB 3147, which would provide mental-mental 
benefits for police officers involved in the use of deadly force in 
the line of duty, is receiving positive legislative support.

Texas—Although the legislature will not be meeting in 2014, 
interim committees are likely to be examining opioid abuse, 
misclassification of employees as independent contractors, the 
full	privatization	of	the	Texas	Mutual	Insurance	Company,	and	
how the residual market should be administered.

Vermont—A task force has been established, by executive 
order, to review the issue of misclassification of employees as 
independent contractors. In addition, Vermont’s Department 
of Financial Regulation has been tasked to conduct a study of 
safety programs and their effect on premiums.  

Virginia—A legislatively appointed workers compensation task 
force has been discussing measures to control medical costs, 
with particular focus on introducing a Medicare-backed fee 
schedule.

Washington—The senate is expected to take up a measure 
to	allow	injured	workers	to	settle	their	cases	with	lump-sum	
settlement payments rather than pursue lifetime disability 
benefits.  In addition, a measure has been introduced to abolish 
the insurance commissioner’s position and replace it with a new 
10-member board of gubernatorial appointees that will select an 
insurance director and other department positions.

In summary, while broad-based workers compensation reform is 
again unlikely in 2014, we nonetheless expect a number of states 
to engage in meaningful workers compensation legislation. 

As always, NCCI will continue to provide actuarial and technical 
support to assist all system stakeholders as they debate these 
public policy issues.

Please note: The country’s regulatory and legislative environment changes quickly
at both the federal and state levels. This article provides a snapshot of issues at the
time of publication, April 2014. 

Peter M. Burton, CPCU, AU, is a senior division executive for NCCI’s 

state relations unit. Mr. Burton is responsible for all state, regulatory, 

and legislative issues for NCCI, and he manages the company’s 

state regulatory executive field personnel.
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Very few, if any, concepts in workers compensation 
can be described as black and white. This is especially 
so when venturing into the evolving landscape of 
workers compensation claims for mental injuries. The 
treatment of mental injury claims varies from state to 
state. Even in those states with statutory provisions or 
case law addressing the compensability of mental injury 
claims, there are still twists and turns for the seasoned 
workers compensation practitioner and employer alike 
to navigate.

Two recent cases address the compensability of claims 
for Post-Traumatic Stress Disorder (PTSD). 

Police Officer in Pennsylvania 
The Supreme Court of Pennsylvania, in Payes v. WCAB 
(Workers’ Compensation Appeal Board), awarded work-
ers compensation benefits to a state trooper for PTSD 
suffered after he struck and killed a pedestrian with his 
patrol car. Philip Payes was on the interstate driving 
back to his barracks when a woman dressed in black—
who was later found to suffer from mental illness—ran 
in front of his patrol car for no apparent reason and was 
hit. Despite his efforts to administer mouth-to-mouth 
resuscitation while simultaneously attempting to divert 
oncoming traffic from hitting them, Payes was unable 
to revive the pedestrian, who was pronounced dead at 
the scene. 

Payes was allowed time off work. Upon his return to 
work, however, he began feeling anxiety and stress, 
which prevented him from performing his job duties. 
Payes filed for workers compensation benefits, alleging 
that he suffered from PTSD as a result of the incident. 
The workers compensation judge awarded benefits, not-
ing that while a state trooper could expect to encounter 
violent situations, Payes’ experience was not one that a 
state trooper would normally encounter or expect. 

On appeal, the Workers’ Compensation Appeal Board 
reversed the workers compensation judge’s decision. 

The WCAB found that while Payes’ involvement in the 
accident may not have been routine, it did not amount 
to abnormal working conditions in light of the stress and 
peril already inherent in his profession. The Pennsylvania 
Commonwealth Court affirmed the WCAB’s decision and 
agreed that Payes’ mental injury did not result from an 
abnormal working condition. Payes appealed. 

The issue for review before the supreme court was 
whether Payes’ PTSD resulted from abnormal working 
conditions. The court noted that claimants like Payes 
were required to provide proof that the mental 
injury resulted from abnormal working conditions as 
distinguished from suffering a subjective reaction to 
otherwise normal working conditions. The court empha-
sized that the inquiry was fact-sensitive. As such, while 
Payes’ professional occupation as a state trooper was 
considered in the Court’s analysis, the analysis did not 
end simply because he was in a line of work that was 
inherently stressful. 

After reviewing the record, the Court held that Payes 
established that he suffered from a work-related injury 
and disability. Additionally, he established that the inci-
dent would not normally be anticipated or experienced 
in his profession. In sum, Payes did not experience 
a subjective reaction to otherwise normal working 
conditions; instead, he reacted to a single and highly 
unusual event. As such, Payes mental injury claim was 
compensable.

UPS Driver in West Virginia
Similar to Payes, the Supreme Court of Appeals in West 
Virginia, in United Parcel Service, Inc. v. Hannah, found 
a claim for PTSD compensable under the workers 
compensation act; however, unlike Payes, §23-4-1f of 
the West Virginia Code provides, in part, that so-called 
mental-mental claims are not compensable. 

In United Parcel Service, Inc., Jay Hannah was on his 
UPS delivery route when his truck was hijacked by a 

man with a rifle. The gunman shot into the air, threat-
ened Hannah’s life, and forced Hannah to drive to the 
police station. En route, the gunman noticed a police 
cruiser parked at a gas station and forced Hannah to 
pull over. The gunman took the keys, exited the vehicle, 
and fired a shot into the ground, at which point Hannah 
was able to escape and hide. Law enforcement eventu-
ally shot and killed the gunman. 

After the incident, Hannah began seeing a licensed 
counselor, who diagnosed him with PTSD stemming 
from the hijacking. Hannah sought workers compensa-
tion benefits. The claims administrator denied benefits 
on the basis that Hannah’s injury was a psychiatric 
claim prohibited under Code §23-4-1f. The Office of 
Judges affirmed the claim administrator’s denial of ben-
efits, but the decision was later reversed by the Board of 
Review. UPS appealed.

The issue before the supreme court was whether 
Hannah’s injury was compensable and not barred under 
Code §23-4-1f. Reviewing the Board’s fact finding, the 
court noted the physical nature of the hijacking (i.e., 
Hannah was detained and threatened with gunfire). The 
court ultimately reasoned that Hannah’s claim for PTSD 
was compensable and not barred by §23-4-1f because 
the condition was manifested by physical symptoms like 
sleep disturbances and jumpiness. 

Conclusion
 While the standards for compensability for mental 
injuries may vary from jurisdiction to jurisdiction, 
what remains unquestionably true is that these types 
of work-related mental injury claims are not likely to 
disappear or diminish in complexity in the near future. 

Jennifer A. Chamagua, Esq., is a staff counsel with 

NCCI’s Legal Division.
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Significant	changes	in	the	American	

economy have occurred since the 

Terrorism Risk Insurance Act was last 

extended in 2007. These changes 

portend both challenges and opportu-

nities in the debate regarding the 

reauthorization	of	the	federal	back-

stop for insured losses from acts 

of terrorism.

While a certified act of terrorism has not occurred since the  
program’s inception, there have been numerous attempts to 
carry them out, with one notable act in 2013—the Boston  
Marathon attacks. Government officials have largely been  
successful in the interdiction of many terrorism plots since  
September	11,	2001.	However,	the	Boston	bombings	serve	 
as a chilling reminder of the ongoing threat.

Absent Congressional action, the Terrorism Risk Insurance 
Program	Reauthorization	Act	(TRIPRA)	of	2007	will	expire	on	
December 31, 2014. The possible expiration of the federal 
backstop has driven the issue to the top of priority lists of a 
wide swath of stakeholders. From financial institutions to real 
estate developments to sports leagues, the uncertainty of the 
future of TRIA is negatively impacting economic activity. 

FUTURE OF 
TERRORISM 
INSURANCE 
BACKSTOP 

By Tim Tucker
NCCI Washington Affairs Executive
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An Invisible Cornerstone
Since	it	was	first	enacted,	TRIA	
has provided economic cer-
tainty to businesses large and 
small, and has stood ready to 
diminish the economic impact 
of any future large-scale terror-
ist attack. With each of the two 
reauthorizations	of	TRIA—in	
2005 and 2007—an increased 
share of financial exposure 
was shifted from the federal 
government. 

The current Terrorism Risk 
Insurance Program (TRIP), as 
established with the enactment 
of TRIPRA in 2007, includes the 
following provisions:

•	Certification	threshold—$5	million
•	Federal	backstop	trigger—$100	million
•	Carrier	retention—20%	of	individual	carrier’s	direct	 
 written premium
•	Government	share	excess	of	carrier	retention—85%
•	Program	cap—$100	billion
•	Recoupment—mandatory	up	to	$27.5	billion;	discretion	of		 	
 Treasury up to program cap

Framing the Issue
Significant	discussion	and	debate	has	swirled	around	the	effi-
cacy	of	a	federal	backstop	for	acts	of	terrorism.	Supporters	of	
TRIA have strongly articulated that, unlike other federal govern-
ment programs, TRIP is largely self-supporting and provides a 
vital mechanism for recovery from large-scale terrorist attacks. 

The expiration of the federal backstop would likely result in the 
scenario that played out both in the insurance industry and 
across the broader economy in the period between the 9/11 
attacks and the enactment of TRIA in 2002. Carriers limited 
capacity or excluded the terrorism risk from property coverage 
altogether. Regarding workers compensation, the inability of 
carriers to exclude any peril resulted in growth in the residual 
market. 

Congressional hearings held in 2013 were effective in drawing 
attention to the role that the federal terrorism backstop plays in 
ensuring economic resiliency in the aftermath of a large-scale 
terrorism	attack.	Significantly,	the	notion	that	the	terrorism	
threat is limited to large metropolitan areas has been dispelled. 
The National Collegiate Athletic Association (NCAA) has been 
a	strong	advocate	of	TRIA	reauthorization,	noting	that	venues	

located in both large cities and smaller towns host sporting and 
other events that could be attractive targets for acts of terrorism.

The RAND Corporation has been retained by industry stake-
holders, including NCCI, to develop a series of public policy 
briefs to educate public policymakers and otherwise inform the 
reauthorization	debate.	The	policy	briefs	are	focused	on	the	
ongoing threat of terrorism, the federal budgetary implications 
of the current program, and the impact of the terrorism risk on 
workers compensation.

Reauthorization Headwinds 
Reauthorization	of	the	federal	backstop	for	terrorism	risks	
enjoys	strong	bipartisan	support.	Additionally,	members	of	Con-
gress	who	have	cosponsored	TRIA	reauthorization	legislation	
represent all areas of the country. However, there are several 
factors that will likely need to be addressed if Congressional 
agreement	can	be	reached	on	reauthorization	legislation.

The involvement of the federal government in certain sectors of 
the financial services, housing, and automobile manufacturing 
industries, as a result of the Great Recession, has encroached 
on the TRIA debate. There is a degree of fatigue among policy-
makers regarding federal involvement (i.e., bailouts, stimulus) in 
private markets. This reality makes the education of Congress 
members—approximately 50% of whom were not in office 
during	the	2007	reauthorization	debate—even	more	critical.	The	
structure of TRIP makes it strikingly different from other areas of 
federal involvement in insurance. 

The recoupment provision of the existing federal backstop is 
one	notable	distinction	from	other	federal	programs.	Under	the	
current program, the Department of the Treasury is required to 
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recoup 133% of all TRIP-allocated dollars up to $27.5 billion. 
Further,	the	Secretary	of	the	Treasury	has	the	discretion	to	
recoup all allocated dollars up to the $100 billion program cap. 
These provisions are central to the function of TRIP—not to 
provide a government bailout or subsidy but rather to ensure 
the mitigation of damage to the American economy in the event 
of a large-scale terrorist attack. 

Informing the Debate
NCCI has raised awareness of the impact that terrorism risk 
has on workers compensation and has undertaken a number of 
initiatives to provide research and educate public policymakers.

As required by TRIPRA of 2007, the President’s Working Group 
(PWG) on Financial Markets prepares periodic reports for 
Congress on terrorism risk insurance. NCCI provides comments 
to the PWG on workers compensation in general and on the 
unique impact of terrorism risk on workers compensation. The 
Federal Insurance Office (FIO) has been charged with drafting 
for the PWG the statutorily required report on the availability and 
affordability of terrorism risk insurance. 
 
Late	last	year,	the	House	Financial	Services	Committee	and	the	
Senate	Committee	on	Banking,	Housing,	and	Urban	Affairs	held	
Congressional hearings on terrorism risk insurance. During the 
briefings, NCCI specified some of TRIA’s key impacts on work-
ers compensation. And in his testimony, Representative Michael 
Grimm	(R-NY),	sponsor	of	the	reauthorization	bill,	highlighted	
these points.

Representative	Randy	Neugebauer	(R-TX),	chair	of	the	House	
Financial	Services	Subcommittee	on	Housing	and	Insurance,	
requested that the General Accountability Office (GAO) draft a 
report on the current terrorism risk insurance market. At GAO’s 
request, NCCI worked with GAO policy analysts and provided 
background on workers compensation and the specific impacts 
of terrorism risk.

The uncertainty regarding Congressional activity on the reau-
thorization	of	TRIA	made	it	necessary	for	NCCI	to	take	action	
to provide notice of its potential expiration. Notification En-
dorsement of Pending Law Change to Terrorism Risk Insurance 
Reauthorization	Act	of	2007	was	made	in	all	NCCI	states.	

The Path Forward
Predicting the timing of Congressional action is difficult. 
Stakeholders	are	urging	quick	reauthorization	of	TRIA	and	have	
pointed out that the uncertainty of the Program’s future may 
impact economic decisions. However, using history as a guide, 
quick Congressional action may not be likely—the last two TRIA 
reauthorizations	were	enacted	mere	days	prior	to	the	Programs’	
expirations. 

Industry stakeholders continue to educate public policymakers 
on the vital importance that the federal backstop provides to the 
American economy. But the question remains: Will these efforts 
be compelling enough to spur Congressional action?

Tim Tucker is NCCI’s Washington affairs executive and is 
charged with engaging members of Congress and key 
agencies on issues impacting workers compensation.  
NCCI’s role in Washington is to serve as an information 
resource to public policymakers.
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Investigating workers compensation claims is getting 
easier because of the explosion in popularity of social 
media sites like Facebook, Twitter, and MySpace. As 
social media matures, it is becoming a multigenerational 
phenomenon in which people of all ages, races, and 
educational and financial backgrounds are posting pic-
tures, videos, and text about their lives, experiences, and 
activities. A simple Google search of an individual can 
return numerous social media sites in which the person 
participates. What is surprising is the type of content 
that people post to their sites.   

Historically, employers searched the Internet for 
information about job candidates and, in some cases, 
accessed their social media accounts to determine 
if they possessed good character and participated in 
mainstream or legal activities. It is an obvious next step 
that employers and workers compensation investiga-
tors would turn to social media to investigate workers 
compensation claims.

Dubious Postings
It seems that the news media reports daily on someone 
who is in trouble for posting inappropriate comments 
or pictures on their social media site. The spectrum of 
“misbehavior” includes embarrassing, distasteful, and 
criminal content. And it is shocking that the poster of the 
information either does not anticipate the consequences 
of such postings or simply does not care. One would 
think that with the national media coverage providing 
example after example of how social media has led to 
criminal convictions, employment firings, and even a 
congressional resignation, the users of social media 
sites would be somewhat guarded in their postings. 

One example of a criminal conviction was posted on the 
Ohio Bureau of Workers’ Compensation website. In that 
case, an Ohio man pled guilty to workers compensation 
fraud after posting on his Facebook page photos of 
himself performing construction work in Arizona while 

collecting Ohio workers compensation benefits. He also 
posted pictures that showed him in rappelling gear do-
ing rappelling work. He paid $6,000 at sentencing and 
was given a six-month suspended jail sentence provided 
he paid the balance of the $7,644.08 in restitution 
and investigation costs to the Ohio Bureau of Workers’ 
Compensation.

The use of social media to investigate workers com-
pensation claims is not unique. Social media is simply 
another investigative tool that can be used to evaluate 
whether a workers compensation claimant is legitimate-
ly injured, the circumstances surrounding their injury, 
the extent of the injury, and the scope of activities they 
are able to participate in. 

Quite often, the evidence obtained from social media 
will either substantiate evidence already discovered or 
lead to other admissible evidence, such as follow-up 
deposition testimony from the claimant or other wit-
nesses. Videotape surveillance of the claimant may be 
both warranted and cost-effective if the claimant’s social 
media site shows the claimant participating in activities 
inconsistent with the injury claimed.

Admissibility of Evidence
Information obtained directly from social media may not 
be admissible because the information must be authen-
ticated, and that can prove to be challenging. Depending 
on jurisdiction, the testimony of a witness with personal 
knowledge may be required, or an Internet consultant 
may have to be hired to establish the authenticity of 
information obtained from a website. 

Advancements in technology such as “geotagging” 
should contribute to the admissibility of social media in 
workers compensation cases. Geotagging is the process 
of adding geographical identification metadata that 
can be used to determine the date, time, and place (by 
capturing GPS data) of videos and photos.

Furthermore, social networking websites have privacy 
policies to protect their users. If a civil subpoena is 
served on a social networking website, the claimant or 
social networking provider may argue that the disclosure 
of social networking information is barred by the Stored 
Communications Act. With regard to criminal investi-
gations, such as insurance fraud, if there is probable 
cause, a search warrant can be obtained, requiring the 
social media site to provide the information.  

Conclusion
Although there may be challenges associated with the 
admissibility of social media in workers compensation 
cases, investigating workers compensation claims is 
easier as a result of social media. It may take some time 
for the law to catch up with social media technology 
as it relates to admissibility in workers compensation 
cases, but the legal trend is toward admissibility. If 
social media continues in popularity and is not simply 
a fad, it will be a valuable tool in investigating workers 
compensation claims in the future.

Jeff Selbach, Esq., is a senior counsel with 
NCCI’s Legal Division.
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Despite a reported 11,000 pages of regulations, 

the Patient Protection and Affordable Care Act 

(PPACA or ACA) has little to say in terms of  

expected effects and outcomes for workers 

compensation insurance. Yet many believe that 

the full implementation of the ACA will mean 

changes for workers comp.

To	help	judge	the	potential	impact,	we	asked	

two industry experts, Sam Friedman, insur-

ance research leader with the Deloitte  

Center for Financial Services, and NCCI’s  

own chief actuary, Kathy Antonello, to share 

their thoughts and observations about what 

stakeholders might expect. 

While they often agree about what to watch for, 

each author brings a unique view toward the 

coming changes.
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“Comp Carriers Brace for Impact of Healthcare Reform”
by Sam Friedman 
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“Thinking About the Affordable Care Act and

 Workers Compensation” 
by Kathy Antonello 

NCCI Chief Actuary
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By Sam Friedman
Insurance Research Leader 
Deloitte Center for Financial Services

While Obamacare may have gotten off to a rocky start last 
fall, thanks to technical difficulties hampering the launch of 
the federal health insurance exchange, one way or another it’s 
likely that millions of formerly uninsured Americans will even-
tually	get	coverage	to	avoid	being	penalized	or	to	capitalize	on	
new opportunities provided under the Patient Protection and 
Affordable Care Act.

How should workers compensation insurers feel about the 
potential implications—positive and negative—on their claims 
management operations and bottom line?

Frankly, this could go either way. Indeed, healthcare reform 
may end up being both a plus and a minus for workers comp 
carriers. 

The Downside
While designed specifically to transform the health insurance 
system, the reform law could prompt widespread changes 
in the medical community, which are likely to reverberate 
throughout the workers comp business as well.

Elements of the law have been in effect for some time now, but 
the biggest change is yet to play out—the mandate to show 
proof of health insurance or pay a penalty on your income tax 
filing. 

This mandate alone will likely send shock waves across the 
healthcare market, particularly when it comes to availability at 
first and perhaps the cost of care later on. It’s Economics 101, 
in terms of supply and demand. With millions who are current-
ly uninsured expected to have coverage this year, we could 
see waiting rooms overwhelmed with new patients for primary 

care doctors, specialists, diagnostic facilities, hospitals, and 
rehabilitation centers. 

At a minimum, many could have a much harder time getting 
an appointment to see a doctor, arrange for tests, or schedule 
physical therapy in a timely fashion. While this would be in-
convenient for those paying with standard health insurance, it 
could	be	a	major	cost	driver	for	workers	comp	carriers,	which	
depend on providing fast and intensified treatments to get 
people	back	on	the	job	and	off	wage	indemnity	payments	as	
quickly as possible.

Thus, the profitability of workers comp could be challenged 
if Obamacare ends up causing a bottleneck in access to 
medical	care.	That’s	because,	while	job-related	medical	claims	
account for a relatively small slice of overall healthcare costs, 
they make up more than half of the payments made by work-
ers comp insurers.

The same supply and demand pressures could lead medical 
care providers to raise their prices for labor, tests, and ser-
vices—particularly when charged to workers comp insurers, 
which generally have far less market leverage than either the 
government (via Medicare and Medicaid reimbursement levels) 
or most health insurers.

COMP CARRIERS BRACE  
FOR IMPACT OF HEALTHCARE 
REFORM

THE AFFORDABLE CARE ACT  AND WORKERS COMPENSATION: 

OUR EXPERTS WEIGH IN
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On the other hand, a potential flood of newly insured patients 
might accelerate the already growing use of physician assis-
tants, nurse practitioners, and perhaps even telemedicine to 
cope with the expected overflow. Delegating routine care and 
seeing more patients virtually might mitigate any anticipated rise 
in wait times and perhaps alleviate indemnity cost concerns for 
workers comp insurers. 

Possible Improvements
Indeed, there are a number of positive outcomes that 
Obamacare might promote to the benefit of workers comp car-
riers. For example, some of those currently uninsured who are 
hurt away from work have been known to falsely state they were 
injured	on	the	job,	just	so	they	can	file	workers	comp	claims	to	
cover their medical bills. With a massive expansion of health 
insurance, there should be less temptation to go this route. 

Such	temptations	probably	won’t	disappear	entirely,	if	only	
because workers comp does not impose deductibles or  
co-payments on patients, which can be costly. But with far 
fewer lacking basic health insurance, this should theoretically 
relieve the financial pressure on many to hand in fraudulent 
comp claims.

The spread of health insurance may also spur more people 
to get regular checkups, address minor ailments before they 
become	major	ones,	and	seek	treatment	for	chronic	medical	
conditions. In addition, the law provides incentives for employ-
ers to establish wellness programs and for workers to partici-
pate in them. 

Earlier intervention and encouraging more people to take better 
care of their health could eventually lower rates of obesity, dia-
betes, and high blood pressure—societal challenges that have 
been	blamed	recently	for	fueling	more	job-related	injury	claims.	
There may also be fewer problems with backs, necks, knees, 
and other trouble spots, making it less likely these ailments 
would worsen during employment and could possibly result  
in fewer long-tail workers comp claims.

The law also provides funds to study the comparative effective-
ness of various treatment options, with the goal of establishing 
best practices for providers and saving money for payers. Work-
ers comp carriers could benefit from the insights gained in such 
research by altering their treatment protocols accordingly. 
In this glass-half-full outlook, once all the pieces of Obamacare 
are	in	place—emphasizing	prevention,	earlier	detection,	and	

quicker treatment of sudden and chronic illnesses—we might 
eventually see a far healthier workforce and one less likely to 
be	injured	on	the	job.	And	if	they	are	hurt,	perhaps	workers	will	
recover more quickly—resulting in less frequent and less severe 
comp claims. 

Such	positive	outcomes	may	not	only	negate,	but	perhaps	sur-
pass, any negative consequences from the stress that might be 
put on the system by the influx of millions of new patients under 
healthcare reform.

At least that’s the optimistic view. Whenever radical change is 
imposed upon a huge, long-established system such as health-
care, chaos theory may very well end up being the order of the 
day. Workers comp insurers should therefore hope for the best, 
but be prepared for the worst.

Sam Friedman is the insurance research leader with Deloitte’s 

Center for Financial Services in New York. For many years, he was 

editor-in-chief of the property/casualty edition of National Under-

writer. He can be reached at samfriedman@deloitte.com.
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By Kathy Antonello, FCAS, MAAA
NCCI Chief Actuary 

From the time it was signed into law by President Obama, the 
Affordable Care Act (ACA) has dominated headlines and drawn 
the attention of industry stakeholders that are concerned 
about the potential impact of the Act on workers compensa-
tion. The rollout of the ACA has been plagued by numerous 
challenges	including	a	Supreme	Court	ruling,	a	chaotic	web-
site launch, and deep-rooted differences of opinion about the 
merits of the reform. These factors, combined with confusion 
in the healthcare system, have served to fuel the concern.  

There is little doubt that many of the key features of the ACA 
will ultimately become reality, even as the implementation 
dates for various provisions are relaxed to help ease transi-
tions. While the long-term implications and outcomes remain 
to be seen, in the short term it appears that we will have a 
hybrid system. 

Indeed, many who are currently insured will retain their existing 
coverage; however, more of the population will be insured 
through Medicaid, and the less healthy will turn to the ex-
changes to obtain coverage. Many of the structural changes 
such as payment reform, focus on outcomes, and consolida-
tion of delivery systems were being implemented in the private 
sector before the ACA was passed. 

How Might Healthcare Reform Impact Workers  
Compensation? 
One reasonable expectation is that a healthier population will 
lead to a healthier workforce. 

The ACA is designed to promote wellness and remove  
financial obstacles, such as copays and deductibles, that  

may deter people from getting regular health exams and  
inoculations. The expected result is a reduction in the inci-
dence of chronic diseases, including obesity and diabetes, 
and	their	associated	health	risks.	Successful	reduction	of	
these types of serious health problems could have a material 
effect on workers compensation claim frequency, as well as 
medical and indemnity claim severity.

A less favorable outcome for workers compensation is the 
potential for a surge in the number of people with health 
insurance to overwhelm the offices of primary care physicians. 
This may reduce prompt access for workers seeking medical 
attention	for	work-related	injuries.	

Similarly,	the	demand	for	orthopedic	services	could	increase	
markedly, as previously uninsured Medicaid beneficiaries 
seek	treatment	for	joint	and	back	pain.	For	the	injured	work-
er, a delay in receiving prompt medical attention may result 
in a slower recovery, thereby increasing both indemnity and 
medical costs. As an offset to that, some have suggested 
that workers compensation may be able to pay a premium to 
expedite access to treatment. In practice, such opportunities 
may be influenced by the application of medical fee schedules 
or other contractual agreements among insurers and medical 
providers	where	utilized.	

T H E  A F F O R D A B L E  C A R E  A C T  A N D  W O R K E R S  C O M P E N S A T I O N :  O U R  E X P E R T S  W E I G H  I N

THINKING ABOUT THE 
AFFORDABLE CARE ACT AND 
WORKERS COMPENSATION
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Easier and more affordable access to healthcare might also 
affect the potential for cost shifting, a decidedly controversial 
issue in workers compensation insurance. Many stakeholders 
currently believe that workers compensation medical benefits 
are	used	to	treat	nonwork-related	injuries.	At	the	same	time,	
many in the public sector argue that the workers compensation 
system	is	adept	at	pushing	treatment	of	work-related	injuries	
onto the public health system, including Medicare, Medicaid, or 
private healthcare. In fact, the long-standing provisions related 
to Medicare set asides are directly related to concerns of cost 
shifting from workers compensation to Medicare. 

We will be watching developments regarding the expansion of 
Medicaid	with	an	eye	toward	two	specific	effects.	Specifically,	
will low reimbursement rates in Medicaid provide an incentive 
for	providers	to	try	to	shift	injuries	to	workers	compensation?	
Alternatively, will the anticipated reduction in unreimbursed  
indigent care reduce the financial pressure to shift costs to 
workers compensation?

Healthcare Reforms Proceeding Even Without ACA
Although	the	ACA	remains	controversial	and	the	subject	of	
much political wrangling, it should be noted that a broad array 
of structural changes to the country’s healthcare system was 
being implemented well before becoming part of the ACA. 
These changes largely reflect the private sector’s response to 
the unsustainably high rates of growth in healthcare spending  
in	the	United	States	over	the	past	several	years.	

The most significant changes are linked, either directly or  
indirectly, to payment reform. At the center is the goal to  
move from a volume-based system of fee-for-service to  
outcome-based pay-for-performance. 

Key	terms	in	this	initiative	include:	
•	Cost-effectiveness	research
•	Evidence-based	medicine
•	Best	practices
•	Accountable	care	organizations
•	Reducing	medical	errors	(so-called	“never	events”)
•	Electronic	medical	records	

These efforts are reinforced by one key change imposed by  
the ACA on health insurers in the private individual market. 
 

This change is a paradigm shift from an underwriting-based  
system, where insurers have the ability to turn down applicants 
or to set premiums based on an individual’s health risks, to  
a system where insurers must accept all applicants at a 
community-based premium. In this new environment, financial 
performance will be determined by success in managing the 
outcomes of high-risk patients. 

Looking Ahead
Despite the challenges surrounding the implementation of the 
ACA, it is important to note that most of the important reform 
components do not require full implementation of the ACA. For 
example, the structural reforms linked to the shift from fee-for-
service to compensation based on outcomes will continue, 
regardless of the final disposition of the ACA. Furthermore, 
many of the challenges have been limited to aspects affecting 
the market for private individual health coverage, which impacts 
a relatively small portion of the workforce. 

Nevertheless, provisions within the ACA that are designed to 
help control costs in our nation’s healthcare system have the 
potential to also benefit the workers compensation system. A 
focus on wellness and disease prevention may ultimately lead to 
a healthier workforce; a healthcare system that is evaluated and 
compensated based on the quality of outcomes also has the 
potential to deliver significant benefits. 

The key to reaping such benefits will lie in the hands of policy-
makers and other workers compensation stakeholders as they 
strive to identify the most valuable aspects of the ACA and  
seek to integrate them into the workers compensation system. 
Clearly, that will take time. 

Kathy Antonello, FCAS, MAAA is the chief actuary of the Actuarial 

and Economic Services Division at NCCI. She is responsible for 

all actuarial and economic work at NCCI, including rate/loss cost 

filings, legislative analyses, compilation and analysis of insurance 

industry results, residual market reserving, actuarial products,  

and research. 
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A recent study from the RAND Corporation on the impact on 
workers compensation of healthcare reform in Massachu-
setts—The Impact of Health Care Reform on Workers’ Com-
pensation Medical Care: Evidence From Massachusetts—has 
received considerable attention in the industry. 

The	study’s	key	findings	are	related	to	utilization	of	emergency	
room and inpatient services—both of which fell as the reforms 
were implemented and the number of people with insurance 
coverage expanded. The primary growth was in Medicaid. 

At NCCI, we view this as a serious study that used a range 
of methods to try to isolate the impact of reform from other 
potential factors, particularly the onset of the recession, which 
began	just	as	the	reforms	were	being	fully	implemented.	

Limitations
At the same time, NCCI’s economists have noted that while 
the study’s findings are suggestive, they are limited by at least 
two factors. 

First is the timing issue with regard to the recession. The 
author’s reasonable attempts to isolate the impact of the 
recession likely fail to capture the full impact of the economic 
downturn. 

Second,	the	analysis	is	based	on	hospital	billing	data.	A	chart	
in the RAND study indicates that the number of reported 
workers	comp	injuries	dropped	materially	during	a	time	period	
that emergency room (ER) visits paid for by workers comp also 
exhibited a material drop. Data issues appear to prevent the 
direct inclusion of this data in the RAND analysis. 

A comprehensive analysis would need to try to determine 
whether, say, visits to a primary care physician replaced the 
ER visits. 

Similarly,	a	comprehensive	analysis	would	need	to	examine	
the extent to which outpatient visits replaced hospital inpatient 
services. It seems reasonable to believe that newly insured 
workers would be less likely to use ER and hospital inpatient 
services once they had established a relationship with a pri-
mary care physician. 

The study also is unable to address the issue of cost shifting. 
Prior to the expansion of insurance, primarily via Medicaid, 
there was an incentive for providers, including ER and inpa-
tient services, to try to bill workers comp for what otherwise 
might have been limited or uncompensated indigent care. 

The study mentions that the workers comp medical fee sched-
ule in Massachusetts is less generous than those in other 
states. (Indeed, the workers compensation reimbursement 
rate for ER services is actually slightly less than the rate under 
Medicaid.) This provides a slight incentive for providers now to 
shift billing to Medicaid. 

The Key Observation
Trying to assess the impact of reform on the delivery of health-
care services is complicated. The RAND study is a thoughtful 
early attempt to examine this important question. But it will 
take more time and more and different data to move to a 
focused understanding of the relationship between expanded 
access to health insurance and workers compensation claims 
experience.

ASSESSING	THE	IMPACT	OF	HEALTHCARE	REFORM	ON	WORKERS	 

COMPENSATION	IN	MASSACHUSETTS
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Rising hospital payments have been 

a focus of recent policy debates in 

many states. Policy makers increas-

ingly enact medical fee schedules  

in their quest to limit the growth of 

hospital costs. 

They often seek a reference point or benchmark to which they 
can	tie	the	state’s	reimbursement	rates.	Usually	that	benchmark	
is either Medicare rates in the state or some measure of historic 
charges by the hospitals. But Medicare rates are usually seen 
by healthcare providers as unreasonably low, and charge-based 
fee schedules are often seen by payers as unnecessarily high. 

This article1 examines an alternative benchmark for workers 
compensation fee schedules—prices paid by group health 
insurers. In concept, this benchmark has certain advantages. 
Unlike	Medicare,	the	group	health	rates	are	not	the	result	of	
political decisions driven by the exigencies of the federal bud-
get. Rather, these rates are the result of negotiations among the 
payers	and	the	providers.	Unlike	a	charge-based	benchmark,	
group health rates are what is actually paid to providers. This 
is important given the growing public attention to the arbitrary 
nature of many hospital charges. 

WORKERS 
COMPENSATION 

AND GROUP 
HEALTH 

HOSPITAL 
OUTPATIENT 

PAYMENTS: A 
COMPARISON

By Dr. Richard Victor and 
Dr. Olesya Fomenko

Workers Compensation Research 
Institute (WCRI)

1This article is based on the study conducted by Dr. Fomenko at the Workers Compensation Research  

 Institute, Comparing Workers’ Compensation and Group Health Hospital Outpatient Payments (June 2013).
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The	major	limitation	of	using	
group health prices paid as a 
benchmark for workers com-
pensation fee schedules is that 
these prices are seen by group 
health insurers as proprietary. 
However, one state, Montana, 
has adopted a fee schedule 
based on group health prices 
paid and implemented relative-
ly straightforward processes 
to balance the need for a fee 
schedule with the need to pro-
tect the proprietary information 
of the group health insurers.

This article (1) describes the 
major	findings	of	the	study,	
(2) suggests a framework for 

thinking about whether prices paid by workers compensation 
payers are too high or too low, and (3) discusses the Montana 
approach.

Major Findings
What do we find when we compare the prices paid to hospital 
outpatient departments by group health and workers compen-
sation	payers?	Among	the	major	findings	of	this	study	are:
•	 In	many	study	states,	workers	compensation	hospital	 
 outpatient payments for common surgical episodes were  
 higher, often much higher, than those paid by group health.   
 For example, in half of the study states, workers  
 compensation paid at least $2,000 (43%) more for a 
 common shoulder surgery (see Exhibits 1A and 1B).
•	The	amount	by	which	workers	compensation	payments		 	
 exceeded group health payments (“the workers compensation  
 premium”) was highest in the study states with either no fee   
 schedule or a charge-based fee schedule (see Tables 1A  
 and 1B on page 24).

 

Comparing Workers Compensation and Group Health Hospital 
Outpatient Payments for Shoulder Surgical Episodes, 2008

Exhibit 1A

WI IN TXa TN NJ NCb IA ILc LA FL VAMI MDPAMA CA

In March 2008, Texas enacted an APC-based fee schedule with reimbursement rates for hospital outpatient services set at 200% of 
Medicare, 130% when separate reimbursement for implantables is sought by the facility or implant surgical provider. Previously, 
hospital outpatient services were reimbursed on a fair and reasonable basis. Implantable refers to an object or device that is surgically 
implanted, embedded, inserted, or otherwise applied; and includes related equipment necessary to operate, program, and recharge the
implantable (28 Texas Administrative Code §134.403(b)(2)).

In July 2009, North Carolina reduced the reimbursed percentage of charges for hospital outpatient services from 95% of charges to 
79% of charges for most hospitals. 

In 2009, Illinois transitioned from a percent-of-charge-based fee schedule to a per-procedure-based fee schedule for hospital 
outpatient services. In September 2011, Illinois enacted new legislation that introduced a 30% reduction in the fee schedule rates. 

APC = ambulatory payment classification 
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Comparing Workers Compensation and Group Health Hospital 
Outpatient Payments for Shoulder Surgical Episodes, 2008

Exhibit 1A

WI IN TXa TN NJ NCb IA ILc LA FL VAMI MDPAMA CA

In March 2008, Texas enacted an APC-based fee schedule with reimbursement rates for hospital outpatient services set at 200% of 
Medicare, 130% when separate reimbursement for implantables is sought by the facility or implant surgical provider. Previously, 
hospital outpatient services were reimbursed on a fair and reasonable basis. Implantable refers to an object or device that is surgically 
implanted, embedded, inserted, or otherwise applied; and includes related equipment necessary to operate, program, and recharge the
implantable (28 Texas Administrative Code §134.403(b)(2)).

In July 2009, North Carolina reduced the reimbursed percentage of charges for hospital outpatient services from 95% of charges to 
79% of charges for most hospitals. 

In 2009, Illinois transitioned from a percent-of-charge-based fee schedule to a per-procedure-based fee schedule for hospital 
outpatient services. In September 2011, Illinois enacted new legislation that introduced a 30% reduction in the fee schedule rates. 
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Comparing Workers Compensation and Group Health Hospital 
Outpatient Payments for Knee Surgical Episodes, 2008
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In March 2008, Texas enacted an APC-based fee schedule with reimbursement rates for hospital outpatient services set at 200% 
of Medicare, 130% when separate reimbursement for implantables is sought by the facility or implant surgical provider. Previously, 
hospital outpatient services were reimbursed on a fair and reasonable basis. Implantable refers to an object or device that is surgically 
implanted, embedded, inserted, or otherwise applied; and includes related equipment necessary to operate, program, and recharge the
implantable (28 Texas Administrative Code §134.403(b)(2)).

In July 2009, North Carolina reduced the reimbursed percentage of charges for hospital outpatient services from 95% of charges to 
79% of charges for most hospitals.

In 2009, Illinois transitioned from a percent-of-charge-based fee schedule to a per-procedure-based fee schedule for hospital 
outpatient services. In September 2011, Illinois enacted new legislation that introduced a 30% reduction in the fee schedule rates.
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In March 2008, Texas enacted an APC-based fee schedule with reimbursement rates for hospital outpatient services set at 200% 
of Medicare, 130% when separate reimbursement for implantables is sought by the facility or implant surgical provider. Previously, 
hospital outpatient services were reimbursed on a fair and reasonable basis. Implantable refers to an object or device that is surgically 
implanted, embedded, inserted, or otherwise applied; and includes related equipment necessary to operate, program, and recharge the
implantable (28 Texas Administrative Code §134.403(b)(2)).

In July 2009, North Carolina reduced the reimbursed percentage of charges for hospital outpatient services from 95% of charges to 
79% of charges for most hospitals.

In 2009, Illinois transitioned from a percent-of-charge-based fee schedule to a per-procedure-based fee schedule for hospital 
outpatient services. In September 2011, Illinois enacted new legislation that introduced a 30% reduction in the fee schedule rates.
 
APC = ambulatory payment classification
 

a

b

cIN	MANY	STUDY	STATES,	WORK-
ERS	COMPENSATION	HOSPITAL	
OUTPATIENT	PAYMENTS	FOR	
COMMON	SURGICAL	EPISODES 
WERE	HIGHER,	OFTEN	MUCH	
HIGHER,	THAN	THOSE	PAID	BY	
GROUP	HEALTH.



Are Prices Paid by Workers Compensation Payers Too Low 
or Too High?
The comparison of workers compensation and group health 
hospital outpatient payments raises the question in many 
states as to whether workers compensation hospital outpatient 
rates	are	higher	than	necessary	to	ensure	that	injured	workers	
have access to good quality care. For example, in Indiana, 
hospital outpatient services associated with shoulder surgery 
were, on average, reimbursed $9,183 by workers compensa-
tion compared with $7,302 by group health. Is this substantial 
differential of $1,881 necessary to induce hospital outpatient 
departments to provide facilities, supplies, and staff to treat 
injured	workers	appropriately	and	timely?	

Consider	the	following	framework	for	analyzing	the	question.	If	
hospital outpatient departments were willing to provide timely 
and good quality care to group health patients at the prices 
paid by group health insurers, two questions should be an-
swered by policy makers:

•	What	is	the	rationale	for	requiring	workers	compensation	 
 payers to pay more to hospital outpatient departments than   
 group health insurers pay for the same treatments?
•	 If	there	is	such	rationale	for	higher	payment,	is	a	large	price		 	
 differential necessary to get hospital outpatient departments  
	 to	treat	injured	workers?

In addressing the first question, let’s say that the hospital 
outpatient department provided identical treatment for a group 
health patient and a workers compensation patient. If the care 
was identical—same facilities, supplies, and staff—and workers 
compensation imposed no unique added costs on the hospital 
outpatient department, then there is little rationale for workers 
compensation payers to pay more than group health payers. 

The Hassle Factor
Healthcare providers often cite a special “hassle factor” in 
workers compensation, which does not exist in treating or billing 
for the group health patient. Common examples of the alleged 
hassle factor include longer payment delays, higher nonpay-
ment rates (where the compensability was contested or where 
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Comparing Workers Compensation and Group Health Hospital 
Payments for Outpatient Shoulder Surgical Episodes, by 
Regulation Type, 2008

Table 1A

Note: For classifications of regulations for reimbursement for hospital outpatient services across the study states, please see the section, 
“Classification of Workers Compensation Hospital Outpatient Fee Regulations for Study States.”

In July 2009, North Carolina reduced the reimbursed percentage of charges for hospital outpatient services from 95% of charges to 
79% of charges for most hospitals.

In 2009, Illinois transitioned from a percent-of-charge-based fee schedule to a per-procedure-based fee schedule for hospital outpatient 
services. In September 2011, Illinois enacted new legislation that introduced a 30% reduction in the fee schedule rates. 

In March 2008, Texas enacted an APC-based fee schedule with reimbursement rates for hospital outpatient services set at 200% of 
Medicare, 130% when separate reimbursement for implantables is sought by the facility or implant surgical provider. Previously, hospital 
outpatient services were reimbursed on a fair and reasonable basis. Implantable refers to an object or device that is surgically implanted, 
embedded, inserted, or otherwise applied; and includes related equipment necessary to operate, program, and recharge the implantable 
(28 Texas Administrative Code §134.403(b)(2)).

APC = ambulatory payment classification

 

a

b

c

        Workers Compensation/
   Workers Group Group Health Difference
   Compensation Health 
Type of Fee Regulation State Payments Payments Amount Percentage

 MA $2,636 $4,592 –$1,956 –43%
 CA $5,895 $7,011 –$1,117 –16%
 MD $5,872 $5,683 $189 3%
 PA $5,655 $4,860 $795 16%
 TN $6,384 $4,609 $1,774 38%
 WI $11,221 $9,990 $1,231 12%
 IN $9,183 $7,302 $1,881 26%
 IA $8,586 $5,705 $2,880 50%
 NJ $7,323 $4,583 $2,739 60%
 VA $11,321 $5,270 $6,051 115%
 NCa $9,855 $6,865 $2,989 44%
 LA $10,729 $6,771 $3,958 58%
 ILb $11,330 $6,356 $4,975 78%
 FL $11,115 $5,602 $5,514 98%
 MI $5,407 $5,446 –$40 –1%
 TXc $6,920 $4,853 $2,067 43%

Fixed-amount fee schedule

No fee schedule

Percent-of-charge-based 
fee schedule

Change in type of fee regulation
Cost-to-charge ratio fee regulation

Comparing Workers Compensation and Group Health Hospital 
Payments for Outpatient Knee Surgical Episodes, 
by Regulation Type, 2008

Table 1B

Note: For classifications of regulations for reimbursement for hospital outpatient services across the study states, please see the section, 
“Classification of Workers Compensation Hospital Outpatient Fee Regulations for Study States.”

In July 2009, North Carolina reduced the reimbursed percentage of charges for hospital outpatient services from 95% of charges to 
79% of charges for most hospitals.

In 2009, Illinois transitioned from a percent-of-charge-based fee schedule to a per-procedure-based fee schedule for hospital outpatient 
services. In September 2011, Illinois enacted new legislation that introduced a 30% reduction in the fee schedule rates. 

In March 2008, Texas enacted an APC-based fee schedule with reimbursement rates for hospital outpatient services set at 200% of 
Medicare, 130% when separate reimbursement for implantables is sought by the facility or implant surgical provider. Previously, hospital 
outpatient services were reimbursed on a fair and reasonable basis. Implantable refers to an object or device that is surgically implanted, 
embedded, inserted, or otherwise applied; and includes related equipment necessary to operate, program, and recharge the implantable 
(28 Texas Administrative Code §134.403(b)(2)).

APC = ambulatory payment classification

 

a

b

c

        Workers Compensation/
   Workers Group Group Health Difference
   Compensation Health 
Type of Fee Regulation State Payments Payments Amount Percentage

 MA $1,950 $3,521 –$1,570 –45%
 CA $3,376 $5,578 –$2,202 –39%
 PA $3,249 $3,699 –$451 –12%
 MD $3,847 $3,658 $190 5%
 TN $3,749 $2,871 $878 31%
 WI $7,580 $7,162 $418 6%
 IN $6,930 $5,924 $1,006 17% 
 NJ $5,547 $3,915 $1,631 42%
 IA $5,906 $3,565 $2,341 66%
 VA $7,481 $3,458 $4,023 116%
 NCa $7,327 $4,983 $2,344 47%
 ILb $7,750 $4,461 $3,289 74%
 LA $7,389 $4,240 $3,149 74%
 FL $8,441 $4,201 $4,240 101%
 MI $3,849 $3,833 $16 0%
 TXc $4,997 $3,918 $1,079 28%

Fixed-amount fee schedule

No fee schedule

Percent-of-charge-based 
fee schedule

Change in type of fee regulation
Cost-to-charge ratio fee regulation



care given was not deemed appropriate), more paperwork, more 
missed appointments, lower patient compliance with provider 
instructions, and so on. If these hassles are unique to workers 
compensation patients, then this forms a potential rationale for 
workers compensation to pay higher prices than group health 
for the same care. Let’s assume that this accurately describes 
the real world.

Then the question becomes: Are the unique costs imposed on 
hospital	outpatient	departments	large	enough	to	justify	workers	
compensation payers having to pay $2,000–$4,000 more per 
surgical episode than group health payers pay for the same 
care? If the costs of these hassles total less than, say, $2,000, 
then workers compensation fee schedules could be lowered 
without	adverse	effects	on	access	to	care	for	injured	workers.	 
In other words, the large price differentials observed in this 
study	can	only	be	justified	by	the	large	costs	of	the	extra	 
issues, which are unique to workers compensation.

In applying this framework to different types of providers, where 
these problems also exist, some types will be larger for some 
kinds of providers than for others. For example, the first doctor 
who treats may be more exposed to nonpayment risk than other 
providers who treat later in the claim; or the hospital outpatient 
department’s use of the operating and recovery rooms would 
be less affected by paperwork but exposed to payment delays. 
Because	the	majority	of	payments	to	hospital	outpatient	depart-
ments are for physical facilities (e.g., recovery room), equipment 
(e.g., the MRI machine, but not the radiologists’ professional 
services), and supplies (e.g., crutches), it is more likely that 
hospital outpatient departments are more exposed to billing 
delays, nonpayment risk (at emergency rooms for initial care), or 
cancelled appointments, and less exposed to time consuming 
paperwork or patient compliance issues. 

Moreover, if the additional burden that the workers compen-
sation system places on hospital providers (e.g., additional 
paperwork, delays and uncertainty in reimbursements, formal 
adjudication,	and	special	focus	on	timely	return	to	work)	is	
sizable,	policy	makers	have	two	choices.	The	first	is	to	adopt	a	
higher-than-typical fee schedule that embraces large costs for 
the hassle factor. The alternative is to identify and remediate 
the causes of the larger-than-typical hassles—especially where 
these are rooted in statutory or regulatory requirements. 

The Montana Approach
The	major	limitation	of	group	health	as	a	benchmark	for	workers	
compensation is that the group health rates are the proprietary 
competitive information of commercial insurers. The Mon-
tana legislature found a way to use group health prices as a 
benchmark for its workers compensation fee schedule, while 
respecting the confidentiality of the commercial insurers’ price 
information. 

The approach used is to obtain the price information (conver-
sion factor) from each of the five largest commercial insurers 
and group health third party administrators (TPAs) in the state, 
and compute an average. The average masks the prices paid 
by any individual commercial insurer or TPA. In addition, the 
statute guarantees the confidentiality of the individual insurer’s 
information. 

The Montana statutory language is provided here.

Montana Code Annotated (2011), 39-71-704b 
(i) The department may not set the rate for medical services at 
a rate greater than 10% above the average of the conversion 
factors used by up to the top five insurers or third-party ad-
ministrators providing group health insurance coverage within 
this state who use the resource-based relative value scale 
to determine fees for covered services. To be included in the 
rate determination, the insurer or third-party administrator 
must occupy at least 1% of the market share for group health 
insurance policies as reported annually to the state auditor.
 
(ii) The insurers or third-party administrators included under 
subsection (2)(b)(i) shall provide their standard conversion 
rates to the department. 

(iii) The department may use the conversion rates only for the 
purpose of determining average conversion rates under this 
subsection (2). 

(iv) The department shall maintain the confidentiality of the 
conversion rates.
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HEALTHCARE	PROVIDERS	 

OFTEN	CITE	A	SPECIAL	“HASSLE	

FACTOR”	IN	WORKERS	COMPEN-

SATION,	WHICH	DOES	NOT	EXIST	

IN TREATING OR BILLING FOR 

THE	GROUP	HEALTH	PATIENT.



Conclusion
This study raises a number of concerns about whether fee 
schedules are too high or too low. To address this, two key 
questions need to be answered: (1) How much are other payers 
in the state paying? and (2) Is there a unique workers compen-
sation hassle factor? This study addresses the first question for 
common surgeries done at hospital outpatient departments. A 
related Workers Compensation Research Institute study does 
the same for professional fees paid to surgeons and primary 
care physicians.2 Quantifying the presence and magnitude of  
any unique workers compensation hassle factor remains to  
be done. 

However, in some states, these studies show that workers com-
pensation prices were below those paid by group health. For 
those states, policy makers may want to inquire about access-
to-care concerns, especially for primary care. For other states, 
the workers compensation prices paid were so much higher 
than prices paid by group health insurers that policy makers in 
those states should ask if the large differences between prices 
paid by workers compensation and group health payers are 
really	necessary	to	ensure	quality	care	to	injured	workers.	

One way of framing that question, using the results of the WCRI 
studies, is: “Workers compensation pays $10,000 to hospital 
outpatient	departments	for	a	shoulder	surgery	on	an	injured	
worker, and group health pays $6,000 for the same services. 
Does it make sense that if workers compensation paid $9,000 
that those hospital outpatient departments would no longer 
treat	injured	workers—preferring	to	treat	group	health	patients	
at $6,000, or Medicare patients at a fraction of the group health 
price, or Medicaid patients at prices lower than Medicare?”
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lead authors of the studies comparing workers compensation and 

group health prices paid for professional medical services and  

payments for outpatient facility services. She is also involved in  

designing and updating the workers compensation medical price 

index and the hospital outpatient cost index. Her previous work 

at WCRI includes analysis of workers compensation fee schedule 

designs. Dr. Fomenko received her PhD in economics from the 

University of North Carolina at Chapel Hill.

Dr. Richard A. Victor, executive director of WCRI, helped  

establish the Institute in 1983. He received his JD and a PhD in 

economics from the University of Michigan, where he was the 

George Humphrey Fellow in Law and Economic Policy. He then 

spent seven years conducting research at the RAND Corporation in 

both Washington, DC, and Santa Monica, CA. At RAND, Dr. Victor 

was a principal researcher at the Institute for Civil Justice. Dr. Victor 

is the author of numerous books and articles on workers  

compensation issues.
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2 Olesya Fomenko and Richard Victor, A New Benchmark for Workers Compensation Fee Schedules:   

 Prices Paid by Commercial Insurers? (June 2013).
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In the majority of states, workers compensation laws 
provide the exclusive remedy for employees’ workplace 
injuries arising out of and occurring in the course and 
scope of employment, with limited and narrow excep-
tions. Yet workers compensation benefits and exclusivity 
have not always been extended for workplace injuries 
stemming from mold exposure—carriers often success-
fully argued that the condition was not work-related, 
particularly when the industry involved did not have 
greater risk of exposure to mold than other industries or 
like work environments. 

But since the 2009 North Carolina case Steve R. Jones 
v. Steve Jones Auto Group, most state courts have found 
that where there is a link between workplace mold and 
the alleged injuries, workers compensation is the exclu-
sive remedy. Nonetheless, as demonstrated by a recent 
case in Mississippi, it is evident that the relationship be-
tween workers compensation exclusivity and workplace 
mold will continue to face challenges.

Mold in Mississippi
In the Mississippi case Bowden v. Young (2013), plain-
tiffs Blackmore and Young were legal assistants at a 
law firm. From 2006 through 2009, plaintiff Blackmore 
worked in two of the firm’s buildings and contended that 
her health deteriorated significantly as a result of expo-
sure to toxic mold in the buildings. Blackmore alleged 
that the supervisors at the firm ignored her complaints. 
In 2009, a mold-killer chemical was applied to surfaces 
of the office where the plaintiffs worked. 

Plaintiff Young began working for the law firm at the 
same office building and said that she also immediately 
began to suffer health problems because of exposure 
to mold. Defendant Bowden claimed to have request-
ed repeatedly that the office building landlord fix the 
moisture problem and had ultimately decided to move 
from the building. Neither plaintiff returned to work for 
the defendant after the 2009 holiday season.

The plaintiffs subsequently brought intentional tort 
claims—including battery and intentional infliction of 

emotional distress—against their employer for exposure 
to toxic mold and toxic mold-killer chemicals where they 
worked. The defendant employer moved to dismiss the 
case, arguing that workers compensation was the sole 
remedy and there were no allegations of intentional con-
duct that would remove the claims from the exclusivity 
of the Mississippi Workers’ Compensation Act (MWCA). 
The trial court denied the motion to dismiss, and the 
Mississippi Supreme Court granted the interlocutory 
appeal to determine whether the claims were outside 
the exclusivity of the MWCA.

Intent to Injure Is Key
The court, in its discussion of the case, reflected on 
several previous Mississippi cases that challenged 
workers compensation exclusivity and its narrow 
interpretation of the intentional tort exception. The court 
explained its repeated holdings that “in order for a willful 
tort to be outside the exclusivity of the [MWCA], the 
employer’s action must be done with an actual intent to 
injure the employee” and opined that Mississippi was 
in agreement with the majority of states in requiring an 
“actual intent to injure.” The court also noted that “[A] 
mere willful and malicious act is insufficient to give rise 
to the intentional tort exception to the exclusive remedy 
provisions of the [MWCA]. ... Reckless or grossly negli-
gent conduct is not enough to remove a claim from the 
exclusivity of the [MWCA]” and further emphasized its 
refusal to expand the “actual intent” standard to include 
behavior that was “substantially certain to” injure the 
employees.
 
Continuing its analysis, the court maintained its narrow 
interpretation of the exceptions to evade workers com-
pensation exclusivity in the present case, just as it had 
in previous holdings, noting that: 

Although the plaintiffs may disagree with how [the 
defendants] attempted to remedy the mold problem, 
they have failed to state a claim upon which relief can 
be granted, because they have failed to show that any 
of the actions alleged as battery were taken with the 
specific and actual intent to injure them.

And further,

While the defendants’ handling of the mold problem 
may have been negligent, the allegations do not rise 
to the level of outrageous and extreme conduct that is 
necessary to support a claim for intentional infliction of 
emotional distress. Further, the plaintiffs still must be 
able to show that the actions of the defendants were 
conducted with “actual intent” to injure the plaintiffs. 
The fact that [the defendants] attempted to remediate 
the mold issue, and ultimately decided to relocate its 
offices due to the mold, leads to the inevitable conclu-
sion that the actions of [the defendants] were not done 
with the actual intent to inflict emotional distress upon 
the plaintiffs.

Motion to Dismiss Prevails
The court concluded that the only way to bring a tort 
claim outside the exclusivity of workers compensation 
is to allege that the employer acted with “actual intent 
to injure the injured party.” And although the defendants 
may have been negligent or even grossly negligent, the 
defendants’ actions “did not rise to the level of actual 
intent,” and the complaint does not support such an 
argument. Thus the court found that the Workers’ Com-
pensation Act was the plaintiffs’ sole remedy. Ultimately, 
the denial of the defendants’ Motion to Dismiss was 
reversed, and all claims against the defendants were 
dismissed.

Conclusion
Time will tell whether courts will expand the “actual 
intent” standard of the intentional tort exception to 
include behavior that is negligent/grossly negligent or 
substantially certain to injure. But for now, at least in 
Mississippi, the trend appears to be on a continued 
path of narrow interpretation and workers compensation 
exclusivity for workplace injuries related to mold. 

Adam Levell, Esq., is a counsel with NCCI’s  
Legal Division.

RECENT CASE REITERATES WORKERS  
COMPENSATION COVERAGE FOR  
WORKPLACE MOLD INJURIES
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The property/casualty industry is 

similar to the banking industry. That’s 

the reason the underwriting cycle is 

unavoidable. Here’s an explanation.
 
The underwriting cycle is a real phenomenon that seems to be 
shrouded	in	a	mystical	haze.	During	soft	markets,	insurance	ex-
ecutives and shareholders are stressed by surging underwriting 
losses and weak financial returns even as policyholders relish 
the competitive premium rates. These periods are inevitably 
followed by hard markets when the positions are flipped—the 
industry’s profits are strong while policyholders grimace as 
premium rates escalate. What drives this see-saw performance?

For more than half a century, both academic and industry 
observers have tried to bring clarity to the discussion.1 To many 
in the industry, the wide swings in underwriting performance 
reflect irrational market behavior, an irrationality that is baffling 
because the industry seems incapable of correcting its  
behavior.2	Key	themes	have	included	“cash	flow	underwriting,”	
“excess capacity,” “cutthroat competition,” and “building  
market share.” In contrast, most of the academic studies  
focus on developing and testing theoretical models aimed at 

WHY THE 
UNDERWRITING 

CYCLE IS 
UNAVOIDABLE

By Harry Shuford, PhD 
NCCI Chief Economist

1See “Underwriting Cycles: A Synthesis and Further Directions,” Mary A. Weiss, Journal of Insurance Issues,  

 2007, for a recent survey of this research.
 

2The underwriting cycle exhibits characteristics often attributed to financial bubbles. Much of the academic  
 literature on financial bubbles has focused on explaining why financial market bubbles are consistent with  

 rational investor behavior. See “Bubbles, Financial Crises, and Systemic Risk,” Markus K. Brunnermeier and  

 Martin Oehmke, National Bureau of Economic Research (NBER) Working Paper 18398, September 2012, for  

 a recent survey of this literature.



explaining why the underwriting 
cycle is consistent with rational 
behavior. Perhaps it is possible 
to reconcile these disparate 
points of view.

Some Simple 
Observations
An outline of some ba-
sic characteristics of the 
underwriting cycle provides 
a useful framework for our 
quest to understand why 
the underwriting cycle is 
unavoidable.

First, on a line-by-line 
basis, the timing of under-
writing cycles—whether 

measured by industry financial performance or the pat-
tern of premium rate changes—is common to all lines of 
P/C insurance. There are occasional departures. Workers 
compensation, for example, was stuck in a soft market rut 
for most of the 1980s, arguably due in part to most states 
having administered pricing that prevented the industry 
from	responding	to	market	forces.	Similarly,	it	was	common	
for the swings to be less pronounced in short-tail lines. The 
typical pattern, however, suggests that all lines were responding 
to common market pressures.

Second, it appears that all hard markets follow economic 
recessions, and soft markets develop during periods of strong 
economic recovery. This suggests that the underwriting cycle is 
somehow linked to the business cycle.

Third, each hard market appears to have been triggered by the 
industry’s weak financial performance. In the year prior to the 
start of each hard market, the reported by-line operating gains 
(underwriting profits and investment gains) and the industry’s 
total return on surplus	were	negative	or	near	zero.	This	suggests	
that there were cyclical imbalances in the industry’s financial 
performance.

Exhibit	1	tells	us	just	about	everything	we	need	to	know	about	
the key components of the industry’s profitability as mea-
sured by returns relative to surplus. The blue line indicates that 
investment income was stable from year-to-year. The common 
patterns in the black and green lines confirm that underwriting 
is the source of the volatility in total returns to surplus. This is a 
picture of the underwriting cycle. 

But why a cycle? This is where the banking analogy becomes 
helpful. 

Property/Casualty Insurance Companies Are Financial  
Intermediaries
In discussions about the financial sector, the P/C insurance 
industry is typically termed a “financial intermediary,” putting it 

Return on Surplus: Offsetting Trends in Underwriting and 
Investment Returns

Exhibit 1

P/C Industry Underwriting and Investment Contributions to Surplus
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TO	MANY	IN	THE	INDUSTRY,	THE	

WIDE	SWINGS	IN	UNDERWRITING	

PERFORMANCE REFLECT IRRA-

TIONAL	MARKET	BEHAVIOR, AN 

IRRATIONALITY	THAT	IS	BAFFLING	

BECAUSE	THE	INDUSTRY	SEEMS	 

INCAPABLE	OF	CORRECTING	ITS	

BEHAVIOR.



in a category that includes banks, savings and loan 
associations, and credit unions. This may sound 
confusing. The other institutions accept deposits—a 
financial transaction—while the P/C industry sells 
insurance. These seem like very different activities.3 
However, this comparison helps to explain the role of 
underwriting in managing the financial performance 
of the P/C industry.

In the most basic business model, banks take on 
liabilities in the form of deposits and then convert 
them into income-generating assets (primarily loans). 
The interest paid on the deposits is the banks’ cost 
of funds. Following this framework, P/C companies 
take on liabilities by selling insurance policies and 
then converting them into income-generating assets  
(primarily	stocks	and	bonds).	Underwriting	losses	are	 
the cost of funds for the P/C industry.4

The role of underwriting and claims administration is to manage 
the P/C firms’ cost of funds. These functions are not second-
ary; they are essential. This is a much more difficult task than 
that faced by banks managing their cost of funds. Most bank 
deposits have a fixed term and a fixed rate of interest; for those 
with variable rates, there is a clear link to the rates on the bank’s 
assets. Claim costs, on the other hand, are remarkably uncer-
tain and vulnerable to economic, regulatory, and environmental 
shocks. 

But Why the Cyclical Pattern in Underwriting?
As with all financial intermediaries, the challenge in managing 
P/C financial performance lies in achieving a balance between 
the cost of funds and the return on investments. And the returns 
on the investments of the P/C industry follow the business cycle. 
This can be seen in Exhibit 2, which tracks two versions of the 
return on invested assets. The embedded yield reflects the actu-
al returns on the industry’s investment portfolio. The new money 
yield indicates what that portfolio would be expected to earn if 
invested at current market returns. Following the recessions of 
2001 and 2007–09, new money yields fell below the embedded 
yields. This means that the industry would have to take steps to 
reduce its cost of funds, namely underwriting losses, to offset 
the decline in expected returns on new investments. 

A primary management action available to P/C companies 
reacting to declining returns on investments is to tighten under-
writing standards. This is the reason that the residual market 
grows during hardening markets. Another management tool is 
to increase premium rates on retained risks. When the business 
cycle moves into a period of strong recovery, interest rates 
typically rise. This clearly happened with the new money yield 
during the housing bubble expansion in 2006 and 2007, a peri-
od when the residual market share shrank and underwriting 
results weakened in response to declining premium rates. This 
explains why the underwriting cycle follows the business cycle.

WORKERS COMPENSATION
2014 ISSUES REPORT30

THE	ROLE	OF	UNDERWRITING	

AND	CLAIMS	ADMINISTRATION	

IS	TO	MANAGE	THE	P/C	FIRMS’	

COST	OF	FUNDS.	THESE	FUNC-

TIONS	ARE	NOT	SECOND	ARY;	

THEY	ARE	ESSENTIAL.	THIS	 

IS	A	MUCH	MORE	DIFFICULT	 

TASK	THAN	THAT	FACED	BY	

BANKS	MANAGING	THEIR	

COST	OF	FUNDS.

3 By definition, a financial intermediary is a middleman, collecting and pooling funds from, for example, savers  

 and then lending or otherwise investing those funds with borrowers. The pooling typically provides risk sharing  

 on both the asset and liability sides of the intermediary’s balance sheet.
 

4 One advantage of the P/C industry is that when investment potential is low, it actually has the ability to earn a  

 profit on its source of funds. At today’s low interest rates, many banks pay virtually nothing on deposits, earn a bit  

 by holding balances in the Federal Reserve, and try to earn a small profit by charging fees for banking services.

Embedded Yields vs. New Money YieldsExhibit 2
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Managing the cost of funds for the P/C industry is a daunting 
task. The industry has performed well in absolute terms and as-
tonishingly well compared to other financial intermediaries. The 
thrift industry (savings and loans and mutual savings banks) has 
been bankrupt at least twice since the 1970s. The 2008 federal 
bailout of the banking industry was seen by many as a black 
eye for both bankers and their regulators. In contrast, the P/C 
industry	just	keeps	on	doing	business	as	usual—financial	crises,	
environmental trauma, underwriting cycles, and all. 

The ultimate measure is the return on surplus. Exhibit 1 clear-
ly indicates that through both the trends and cycles of the 
marketplace, the P/C industry has handled its challenge well. 
The balance between underwriting performance and investment 
gain has generated a long-term average for the industry’s return 
on surplus in excess of 10%. But in the short term, the key 
driver of changes in the cost of funds for the P/C industry is the 
response of premium rates to changes in potential investment 
income. As long as interest rates change over the business 
cycle, the underwriting cycle will be unavoidable.

Harry Shuford, PhD, is an NCCI practice leader and chief econ-

omist with NCCI’s Actuarial & Economic Services Division. His 

research has addressed workers compensation-related issues in 

corporate finance and trends in loss costs, with particular focus on 

medical utilization and the underwriting cycle. 

The dotted lines in Exhibit 1 depict key financial per-
formance trends that are largely hidden by the strong 
cyclical patterns in the annual results. Over the past 
25 years, underwriting losses relative to surplus have 
been	trending	toward	zero.	This	has	been	necessary	
to offset the steady downtrend in investment gains 
relative to surplus.  

Two less obvious trends underlie this downtrend in 
potential investment income: reserves are the primary 
source of investible funds, and the reserve-to-surplus 
ratio has been falling. In addition, interest rates, and 
therefore the potential return on investments, have 
been trending downward from a peak during the high 
inflation period of the early 1980s. 

The dotted line in Exhibit 3 shows that the long-
term average for the industry’s return on surplus has 
been in excess of 10%. This is confirmation that, 
over the past 40 years, the industry has successfully 
addressed the challenge of managing the financial 
performance of the P/C industry by maintaining a 
balance between the cost of funds and the return on 
invested funds.

DON’T	OVERLOOK	THE	TRENDS	IN	
P/C FINANCIAL PERFORMANCE

Return on Surplus: Offsetting Trends in Underwriting and 
Investment Returns

Exhibit 3

P/C Industry Underwriting and Investment Contributions to Surplus
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Doesn’t it seem that in order to manage work, family, 
a house, and all the things that go along with those 
responsibilities, it takes an army to get anything  
accomplished, especially if your work is running your 
own business? Reliance upon relatives, friends, and 
even our employees seems unavoidable if we are to 
have a properly functioning life. Well, a Louisiana court 
has ruled that asking employees to run personal errands 
can prove costly.

The Facts of the Case
In Chatagnier v. 1st A Southeast Incs, L.L.C., the 
claimant, Ms. Chatagnier, worked for 1st A Southeast as 
a senior team leader/receptionist. Having transportation 
was essential for her position because she was required 
to drive in order to carry out her work responsibilities, 
and she received an $80.00 per month stipend for gas. 
In her job, she often received direction from Ms. Geason, 
an employee in another location, to carry out work that 
Ms. Jackson, Ms. Chatagnier’s boss, wanted her to 
perform.  

On the morning of September 9, 2010, Ms. Geason 
asked Ms. Chatagnier if she would go to a local store to 
get a canister that Ms. Jackson and she had forgotten 
to pick up. Ms. Geason never told the claimant what the 
canister was for, and Ms. Chatagnier assumed she was 
running an errand for the business.     

After eating lunch out and before heading back to the 
office, Ms. Chatagnier attempted to pick up the canister. 
But, while sitting at a stoplight, her car was rear-ended. 
Ms. Chatagnier claimed that she was injured in that 
accident and that her injuries were compensable by 
Southeast.  

The Office of Workers’ Compensation (OWC) found 
Southeast liable and ordered the company to pay for: 

1. The claimant’s medical expenses
2. Continuing indemnity benefits from the date Ms.  
 Chatagnier left her employment (October 2010) until  
 there was a material change in circumstances
3. Lumbar spine surgery and all reasonable and  
 necessary treatment incidental to that surgery  

The Issue—Did the Claimant’s Injury Happen in 
the Course of Employment?
At issue for the OWC, and ultimately on appeal for Lou-
isiana’s First Circuit Court of Appeal, was whether the 
claimant’s alleged injury arose out of and in the course 
and scope of her employment.1 Ms. Chatagnier took the 
position that it did since she “believed” she was on a 
business mission at the direction of her boss. Southeast 
argued that the facts, rather than the claimant’s belief, 
should control the outcome of that issue. And the fact 
was that Ms. Chatagnier was running a personal errand 
while she was injured.

The Court’s Analysis
In making its determination, the court relied upon a 
legal doctrine that provides that an injury sustained by 
an employee “deemed to be on a specific mission for 
the employer, such as making a trip . . . pursuant to his 
employer’s orders” is compensable.

Here, the court ruled that the claimant was acting at her 
employer’s direction even though Ms. Geason was not 
Ms. Chatagnier’s boss. The court found that Ms. Geason 
often gave Ms. Chatagnier direction at work on behalf of 
Ms. Jackson, who was Ms. Chatagnier’s boss.  

As such, that leaves open the issue of the specific 
mission. Does the specific mission have to be business 
related, or can it be any mission as long as the claimant 
is directed to perform the mission by her employer? 
While the court did not directly address that question, 

its analysis focused squarely on Ms. Chatagnier’s belief 
that she was on a business mission, thus implying that 
the nature of the mission must matter.  

In this case, the court relied on testimony from Ms. 
Chatagnier that: 
• She was never told she was running a personal errand
• She had never previously run a personal errand 
• Had she known she was being asked to run a  
 personal errand, she would have said no 

There was simply no evidence that demonstrated Ms. 
Chatagnier should have known she was running a 
personal errand. 

Accordingly, the court’s analysis implies that the nature 
of the specific mission must be business related to be 
compensable but that a claimant’s reasonable interpre-
tation of what he or she is being asked to do will control 
a court’s determination.  

The Conclusion
If you’re an employer, and you intend to rely on your  
employees to run personal errands for you, make sure 
you are clear that it is a personal errand. Moreover, 
while the court in Chatagnier did not address a situation 
where the employer required an employee to run a per-
sonal errand or risk termination, employers are probably 
better served by asking for help, not demanding it. 

Kacy Marshall, Esq., is a senior counsel with NCCI’s 
Legal Division.

EMPLOYEE RUNNING PERSONAL  
ERRAND FOR EMPLOYER PROVES 
COSTLY

NCCI 2014 
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1 Also at issue in Chatagnier, but not discussed in this article, was whether there was a causal connection between the car accident and  

 Ms. Chatagnier’s injury.



Random assaults have been a hot topic in the media. 
It’s surprising, but an employee’s injuries resulting from 
random assaults are not necessarily compensable. 

Two recent state supreme court cases dealt with random 
assaults, and both courts considered whether the street 
peril doctrine should be extended to include random 
assaults. The Rhode Island Supreme Court answered 
“yes.” The Tennessee Supreme Court answered “no.” 

Traditionally, the street peril, or street risk, doctrine 
permits compensation for employees’ injuries “arising 
out of” automobile accidents while traveling on public 
roadways in connection with their employment. How-
ever, in a matter of first impression, the Rhode Island 
Supreme Court extended the street peril doctrine and 
held that a cable company employee who was the victim 
of a random criminal assault while repairing outdoor 
cable lines was entitled to compensation (Ellis v. Verizon 
New England, Inc.). The Ellis decision stands in contrast 
to a 2010 Tennessee Supreme Court decision, in which 
the court declined to extend the street risk doctrine 
to include a random murder of an employee on the 
employer’s premises (Padilla v. Twin City Fire Insurance 
Company). 

Assault in Rhode Island
In Ellis v. Verizon New England, Inc., Paul Ellis, a Verizon 
employee, was struck on the head with a stick by a 
random stranger while working on outdoor cable lines. 
Workers compensation benefits were denied by the trial 
judge, who concluded that Ellis had failed to prove that 
his injuries arose out of and in the course of his employ-
ment. The appellate division agreed with the trial judge’s 
assessment that the crime data submitted by Ellis was 
not specific enough to establish that he was subjected 
to a special or increased risk of being assaulted at the 
particular time he was sent to perform services. 

In its analysis, the supreme court explained that in 
Rhode Island, only those injuries arising from the actual 
risks of employment are compensable.  In a matter of 
first impression, the Rhode Island Supreme Court had to 
determine under what circumstances the risk of random 

assault by a stranger is an actual risk of employment. 
The court acknowledged that certain street perils, such 
as automobile accidents, are considered actual risks of 
employment, and held that Ellis’s injuries were compen-
sable under the street peril doctrine. 

Extending the street peril doctrine beyond automobile 
accidents, the court reasoned that Ellis’s injuries would 
be compensable if he had been struck by a car. The 
court held that there was no meaningful difference be-
tween being randomly struck by an assailant and being 
struck by a car since workers are exposed to both risks 
if they are required to travel on public roads. The court 
also cautioned that the specific risks an employee may 
be exposed to on the public roadways as a result of his 
or her employment must be subject to a case-by-case 
analysis. Notably, in reaching its conclusion, the court 
did not consider whether Ellis presented evidence of a 
special or increased risk of being assaulted.

Murder in Tennessee
Similar to Ellis, the Padilla v. Twin City Fire Ins. Co. 
case focused on whether a fatal random attack on an 
employee, Jose Sanchez, arose out of his employment. 
In the early morning hours, Mr. Sanchez was murdered 
near the rear shop door with two gunshot wounds in 
his chest. Nothing in the shop had been stolen, and 
Mr. Sanchez’s personal effects were also undisturbed. 
There was no indication that Mr. Sanchez was involved 
in criminal activity, and the unsolved case was seen as a 
random murder. 

Mr. Sanchez’s widow, Ana Padilla, sought workers 
compensation death benefits and, at the trial level, 
presented evidence to establish that the shop was in 
a high-crime area.  The trial court refused to apply the 
street risk doctrine, reasoning that even though the shop 
was in a higher-than-average crime area, the business 
did not advertise to the public, did not attract the public, 
and was not frequented by the public. The appeals panel 
concluded that the burden of establishing compensabil-
ity is on the worker’s survivor and that the evidence did 
not warrant overriding the trial court. 

When determining whether to apply the street risk 
doctrine, the Tennessee Supreme Court explained that 
the application of the street risk doctrine had expanded 
to include employees whose work exposes them to the 
public. The court then considered whether Mr. Sanchez 
was exposed to the public when he was randomly 
murdered. 

The court acknowledged that the shop was located in a 
high crime area and that Mr. Sanchez was the first per-
son at the shop, which arguably put him first in line to 
encounter intruders. Yet, the court was not persuaded to 
apply the street risk doctrine based upon the dissimilar-
ities between the employer’s shop and the neighboring 
business that had been burglarized frequently. Unlike 
the neighboring business that was open to the public, 
the employer’s shop was not frequented by the public, 
nor did it advertise or attract the public. 

Additionally, while it is uncontested that Mr. Sanchez 
was the first person to arrive at the shop, he was as 
removed from the public as he could possibly be, and 
Mr. Sanchez’s duties did not require him to deal with the 
public. The court acknowledged that this was a tragic 
case but concluded that the facts did not provide a 
sound basis to apply the street risk doctrine. 

Conclusion
These two cases are disturbing due to their arbitrari-
ness and brutality; fortunately, random violence in the 
workplace is rare. It seems possible that both cases may 
have had different outcomes if the facts were slightly 
different. In Padilla, the Tennessee Supreme Court 
may have provided compensation death benefits if Mr. 
Sanchez’s job required more interaction with the public. 
And with the Tennessee case, one wonders whether 
the Rhode Island Supreme Court would have changed 
its holding of compensability if Mr. Ellis was randomly 
assaulted in a Verizon warehouse that was not open to 
the public.

Evelyn M. Garbett, Esq., is a staff counsel with 
NCCI’s Legal Division.

THE STREET PERIL DOCTRINE 
AND RANDOM ASSAULTS

NCCI 2014 
LEGAL BRIEF
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Imagine this scenario:

Injured	worker:	“I have a  

backache.”

Treating physician: “Smoke	two	joints	

and call me in the morning.”

To workers comp payers, that conversation could be the stuff of 
nightmares. Among the myriad of questions it raises are, “How 
much do the joints cost?” since there is no National Drug Code 
for	marijuana,	and,	“Who do I pay?” since it is unlikely your fa-
vorite	retail	pharmacy	will	be	stocking	marijuana	anytime	soon.

But the issue is increasingly being discussed as more states 
allow	the	use	of	medical	marijuana.	The	conflicts	among	state	
and federal laws, the lack of definitive medical evidence, and 
the risks posed to overall workplace safety make it incumbent 
on workers comp practitioners to take any and all precautions. 

According to the experts, that means staying abreast of chang-
ing legislation and case law, determining a company’s risk 
tolerance, and regularly reviewing and updating policies and 
procedures to ensure they are in compliance.

HIGH TIMES 
IN WORKERS 

COMP: THE 
IMPACT 

OF MEDICAL 
MARIJUANA

By Nancy Grover
Editor, Workers’ Compensation Report

Program Director, National Workers’ Compensation 
and Disability Conference® & Expo

WORKERS COMPENSATION
2014 ISSUES REPORT34



The Laws
As	a	Schedule	I	drug	under	the	
federal	Controlled	Substanc-
es	Act,	marijuana	may	not	be	
prescribed, administered, or 
dispensed, and it is illegal to 
possess, use, purchase, sell, or 
cultivate.	Along	with	LSD,	hero-
in,	and	other	Schedule	I	drugs,	
marijuana	has	no	currently	
accepted medical use.

Nevertheless, 20 states and 
the District of Columbia have 
legalized	marijuana	for	medici-
nal use, and several others are 
considering legislation. Those 
with	medical	marijuana	laws	on	
the	books	are	Alaska,	Arizona,	

California, Colorado, Connecticut, Delaware, Hawaii, Illinois, 
Maine, Massachusetts, Michigan, Missouri, Nevada, New 
Hampshire,	New	Jersey,	New	Mexico,	Oregon,	Rhode	Island,	
Vermont, and Washington. 

The	state	medical	marijuana	laws	vary	widely.	California—the	
first	state	to	legalize	medical	marijuana—allows	“qualified	
patients” and their primary caregivers to possess 8 ounces of 
dried	marijuana	and/or	6	mature	or	12	immature	plants.	Wash-
ington’s	medical	marijuana	patients	are	allowed	to	possess	a	
60-day	supply,	defined	as	up	to	24	ounces	of	“usable”	marijua-
na and up to 15 plants.

Legal Questions
Among the legal issues plaguing the workers comp system is 
whether	an	injury	is	compensable	if	a	post-accident	drug	screen	
is positive for a claimant who has been prescribed medical 
marijuana.	

“Some	states	subscribe	to	the	theory	that	since	it	is	a	controlled	
dangerous substance under federal law, it is illegal regardless of 
state law; therefore, if an employer can prove it is the cause of 
a	work-related	injury,	then	it	is	a	noncompensable	injury,”	said	
Albert	B.	Randall,	Jr.,	a	Baltimore-based	attorney	with	the	firm	
Franklin & Prokopik, P.C. “Other states take a different approach 
and find that as long as it is a lawful medication prescribed or 
recommended by a licensed healthcare provider, you were, 
therefore, legally entitled to take it, and even if it were a cause of 
the accident … it would be a compensable accident.”

But the issue is far from clear cut, even in states that deny 
compensability	when	marijuana	is	involved.	“The	proof	problem,	
as we see in intoxication situations, is whether the presence in 
the system is what led to the accident,” Randall said. “Because 
it	can	be	in	the	system	longer	than	alcohol	and	it	can’t	be	objec-
tively	measured,	it	is	much	harder	to	pin	the	use	of	marijuana	to	
being a sole cause or contributing cause.”

Since	marijuana	can	remain	in	a	person’s	system	anywhere	from	
24 hours to 30 days, depending on usage, proving impairment 
is difficult, if not impossible. However, there are other avenues 
available to employers. 

“They may have bought the workers comp claim, but that posi-
tive test may still result in employer action,” Randall said. “Every 
court I am aware of has held that an employer is completely 
protected in disciplining, up to and including termination, for the 
presence of illegal substances in [a worker’s] system.”

Payment
Another legal question workers comp payers may increasingly 
ponder	is	whether	they	must	pay	for	medical	marijuana	 
prescribed for a claimant in a state where it is legal. 

Language in Oregon’s law is typical of that in other states: 
“Nothing	in	the	Medical	Marijuana	Act	shall	be	construed	to	
require a government medical assistance program or private 
health insurer to reimburse a person for costs associated with 
the	medical	use	of	marijuana.”

However, Washington’s law says that health insurers “may enact 
coverage or noncoverage criteria … for payment or nonpayment 
of medical cannabis in their sole discretion.” New Mexico’s goes 
further: “The workers compensation system requires a patient 
registry identification card, supervision and monitoring, and 
caregiver and practitioner licensing in order for the drug to be 
compensable.”

While	there	have	been	cases	of	workers	comp	boards	or	judges	
ordering	payers	to	fund	medical	marijuana,	most	have	been	
overturned. For example, in the 2012 California case Cockrell 
v. Farmers Insurance and Liberty Mutual Insurance Company, 
a	workers	comp	judge	ordered	reimbursement	to	an	applicant	
for	marijuana.	However,	on	appeal,	the	Workers	Compensation	
Appeals Board cited a separate statute and returned the matter 
to the trial level for further proceedings. 

“I know a lot of people have received requests for medical 
marijuana,	especially	in	California	and	Washington	where	the	
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use	of	medical	marijuana	is	pretty	well	established,”	said	Mark	
Walls, senior vice president and workers compensation market 
research	leader	for	Marsh	USA,	Inc.	“Those	requests	are	com-
ing in and being denied. I’m not really seeing the courts allow it. 
It doesn’t mean they won’t, but it’s not happening a lot.”

One of the issues for payers is the lack of a basis on which to 
pay	for	medical	marijuana.	“There	is	no	real	visibility	to	health-
care	solutions	on	bills	for	medical	marijuana	because	there	is	no	
formal way to bill them like other drugs we see in the workers 
comp world, and there isn’t a defined reference to state fee 
schedules	as	a	basis	of	reimbursement,”	said	Jim	Andrews,	
executive	vice	president	of	Pharmacy	Services	at	Cypress	Care/
Healthcare	Solutions.	“This	lack	of	standard	billing	practices	
creates	a	significant	barrier	for	the	automated	drug	utilization	
reviews conducted by pharmacy systems to assure ongoing 
patient safety.”

In some cases, workers comp payers have funded medical mar-
ijuana	voluntarily.	“Under	workers	comp	in	Colorado,	medical	
marijuana	is	not	part	of	medical	treatment	guidelines,	so	it	is	not	
a	recognized	normal	treatment	we	pay	for,”	said	attorney	Ronda	
K.	Cordova	of	the	firm	Ritsema	&	Lyon,	P.C.	“The	parties	can,	if	
both agree, cover something like that. We do have unique cases 
where	medical	marijuana	may	be	a	cheaper	route	to	go	than	
prescription painkillers that are not as effective. That is some-
thing that gets discussed, but a carrier that doesn’t want to pay 
is not forced to. It is not part of our guidelines, and we depend 
on the guidelines.”

Cordova said she is familiar with one such case in which the 
parties were awaiting approval from the Centers for Medicare 
and	Medicaid	Services	(CMS)	for	a	Medicare	Set-Aside	(MSA)	
for	medications	other	than	the	marijuana.	The	issue	of	MSAs	is	
another sticky wicket for workers comp practitioners.  

“The interesting aspect is, given that with the federal govern-
ment	[marijuana]	is	still	banned,	CMS	won’t	review	that	because	
it	is	a	non-Medicare	payment,”	attorney	Randall	said.	“So	it’s	
not	something	that	meets	any	review	threshold	for	CMS;	but	at	
least	one	MSA	provider	has	provided	for	it	as	a	future	medical	
cost. That creates an interesting conundrum—medical mari-
juana	being	a	future	medical	cost,	but	not	one	which	Medicare	
would cover or review.”

Additional Considerations
Proponents	of	medical	marijuana	say	it	may	be	less	addictive	
and less costly than more potent medications, such as opioids. 
Opponents argue that there is no firm evidence to support the 
use	of	medical	marijuana.

The issue was raised during a panel session on the impact of 
medical	marijuana	on	workers	comp	at	the	National	Workers’	
Compensation and Disability Conference® & Expo.

“With opioids, we know there are very significant side effects,” 
said Walls, the session’s moderator. “We know they are signifi-
cantly overprescribed, that there are long-term health conse-
quences, and it is a big cost driver. I asked, taking that into 
consideration,	‘Why	not	medical	marijuana	instead	of	opioids?’	
The response was essentially, ‘Because it’s not proven to do 
anything.’ There is no evidence to support it, no studies to sup-
port that it actually treats conditions we see in workers comp.”

As	the	panelists	also	pointed	out,	marijuana	could	turn	into	
a	major	cost	driver	for	workers	comp	claims	if	there	are	side	
effects that necessitate other medications, as there are for 
opioids.  

“Opioids have been studied and studied and gone through 
Phase	III	clinical	trials	for	pain	management.	Medical	marijuana	
has	not,”	said	Dr.	Theresa	Genovese-Elliott	of	the	Spine	and	
Pain	Institute	of	Santa	Fe	and	a	member	of	the	panel.	“With	
narcotics you can do point-of-center testing in the physician’s 
office …. At this point we don’t have testing parameters for 
medical	marijuana.”

…	THE	ISSUE	IS	INCREASINGLY 

BEING	DISCUSSED	AS	MORE 

STATES	ALLOW	THE	USE	OF	

MEDICAL	MARIJUANA. THE 

CONFLICTS	AMONG	STATE	AND	

FEDERAL	LAWS,	THE	LACK	OF	

DEFINITIVE MEDICAL EVIDENCE, 

AND	THE	RISKS	POSED	TO	

OVERALL	WORKPLACE	SAFETY	

MAKE	IT	INCUMBENT	ON	WORK-

ERS	COMP	PRACTITIONERS	

TO	TAKE	ANY	AND	ALL	

PRECAUTIONS.
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The inconsistencies and lack of oversight also weigh heavily as 
considerations	in	the	use	of	medical	marijuana.	“We	think	of	our	
healthcare system as having our best interests at heart, based 
on systems like the Food and Drug Administration [verifying] 
that medications are safe and effective,” said Nelson Aragon, 
Pharm.	D.,	senior	clinical	pharmacist	with	PMSI.	“It’s	going	to	
be difficult for physicians and the healthcare community to re-
ally know for sure if there is a beneficial effect if all we are doing 
is allowing patients to produce their own. The conditions for 
growth from one location to another are different. The potency 
is different.”

For medical providers, the question of whether to prescribe 
marijuana	is	not	only	a	medical	consideration,	but	a	legal	one	as	
well. In addition to the disparity between the federal Controlled 
Substance	Act	laws	and	the	state	laws,	there	are	conflicts	
between state laws and regulations from the state medical 
licensing boards, as well as medical guidelines. Medical provid-
ers in the workers comp space say there’s often a balancing act 
involved. 

“As providers, we try to relieve pain and suffering, get people 
back to work, and restore function. At the same time, we aim 
to keep our patients from harm,” said Dr. Robert Hall, medical 
director of Progressive Medical. “We also think about potential 
liability as we may be asked to write that script and the implica-
tions	if	the	claimant	is	in	an	accident	or	has	another	injury.”	

Advice
“All employers should have a drug policy in place against the 
use	[of	medical	marijuana],”	attorney	Cordova	said.	“Not	ran-
dom testing, but when they are hired, make it really clear they 
cannot be under the influence at work.”

Bringing	an	injured	worker	back	to	the	job	may	present	ad-
ditional	concerns	if	the	person	is	using	medical	marijuana.	
The	safety	of	the	workplace,	as	required	by	OSHA,	may	be	in	
jeopardy.

“Seek	input	from	HR	or	risk	managers	of	employer	groups,	as	
you would normally do under other return-to-work situations,” 
said Tron Emptage, chief clinical officer for Progressive Medical. 
“What	jobs	are	the	workers	doing,	what	do	they	have	to	do	from	
an	alertness	standpoint?	Handle	it	just	like	any	other	position	
where you are bringing a person back who is on medication.”

Employers are also advised to continually reevaluate any 
drug testing policies they have in place. “They need to make 
sure they are in compliance with state and federal law since it 
continues to evolve rather quickly,” Randall said. “At least you 

may be able to enhance the safety of the workplace, ensure it is 
safe, and monitor and train supervisors so they are aware of any 
warning signs of intoxication or impairment, which may lead to 
a	legally	justified	drug	test.”

Randall says that payers need to be aware of gray areas. For 
example,	a	worker	could	legally	take	medical	marijuana	under	
state	law	but	would	not	be	permitted	to	drive	under	US	 
Department of Transportation regulations and guidelines. 

“Do you really want that individual, even if he is being pre-
scribed	medical	marijuana,	getting	behind	the	wheel	of	a	vehicle	
regardless of whether it is a DOT-regulated safety sensitive posi-
tion?” Randall said. “You may be damned if you do, damned if 
you don’t.”

As Randall explained, there may also be concerns that the 
Equal Employment Opportunity Commission, the agency that 
investigates and enforces Title VII claims, may take the position 
that	employers	accommodate	the	use	of	medical	marijuana	as	
an	ADA-protected	disability	or	treatment	for	a	disability.	Know-
ing	that	such	an	employee	is	using	medical	marijuana	could	
create tort liability and other safety concerns. “There is not nec-
essarily a right answer,” Randall said. “It’s a matter of weighing 
your risks and where you are willing to accept those risks.”

Editor’s note: According to the Marijuana Policy Project, which 

supports legalization, at least 14 states are considering new 

medical marijuana laws this year. In Florida, an initiative has already 

qualified for the state ballot. An additional 12 states and the District 

of Columbia are considering decriminalization, in which the drug 

remains illegal, but the penalties are softened or reduced to fines.

Nancy Grover is a writer who covers the insurance, financial ser-

vices, and healthcare industries. She is the editor of the Workers’ 

Compensation Report and program director for the National Work-

ers’ Compensation and Disability Conference® & Expo. She can be 

reached at nancygrover@hotmail.com.
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Introduction 
With medical expenditures growing at 
a faster rate than indemnity benefits in 
workers compensation, NCCI period-
ically re-examines prescription drug 
(Rx) costs, which have been a signif-
icant driver of medical costs. NCCI 
has performed several studies on the 
use of prescription drugs in workers 
compensation. 

Our initial report, published in 2003, 
showed	that	utilization	(as	opposed	to	
price) increases were the driving force 
behind total per-claim workers com-
pensation	Rx	cost	increases.	Several	
drugs, such as Actiq®, Mobic®, and 
OxyContin® have shown significant 
changes in market share since 2003. 

In our most recent study from 2011, 
NCCI demonstrated that increased 
physician dispensing is associated 
with increased drug costs per claim. 
(All of our previous prescription drug 
studies are available on ncci.com.) 

Outline 
The	major	topics	covered	in	this	 
report are: 
•	The	countrywide	share	of	workers		
 compensation medical costs due to  
 prescription drugs 
•	The	impact	of	price	and	utilization		
 changes on those costs 
•	Prescribing	patterns	
•	Physician	dispensing	
•	Use	of	narcotics	in	workers 
 compensation

2013 Key Findings 
•	Prescription	costs	per	claim	 
 continue to grow 
•	Utilization	is	a	major	driver	of	total		
 cost changes 
•	The	share	of	Rx	costs	for	 
 physician-dispensed drugs  
 continues to increase 
•	Narcotics	account	for	25%	of	drug		
 costs 
•	More	than	45%	of	narcotics	costs		
 are for drugs with Oxycodone HCL  
 as an active ingredient 
.
For more information and to read the 
complete NCCI research brief, “Workers 
Compensation Prescription Drug Study: 

2013 Update,” please visit ncci.com.

NCCI PUBLISHES NEW RESEARCH ON 
PRESCRIPTION DRUG EXPENDITURES 

NCCI 2014 
RESEARCH BRIEFS
READ THE FULL REPORT ON NCCI.COM
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Top 5 Drugs for Service Year 2011
Rank Based on Total Paid

Source: NCCI Medical Data Call for Service Year 2011
35 jurisdictions for which NCCI provides ratemaking services (AK, AL, AR, AZ, CO, CT, DC, FL, GA, HI, IA, ID, 
IL, KS, KY, LA, MD, ME, MO, MS, MT, NE, NH, NM, NV, OK, OR, RI, SC, SD, TN, UT, VA, VT, and WV) and the 
7 independent bureau states for which NCCI collects the Medical Data Call (IN, MA, MN, NC, NJ, NY, and WI). 
Data used with permission
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Workers Compensation Lost-Time Frequency Changes by Industry Group
Exposure Accident Years 2007–2011
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This study provides NCCI’s latest fre-
quency change estimate for Accident 
Year 2012 and examines the effect of 
the recession on frequency changes 
by various claim and employer  
characteristics. 

The Great Recession of 2007–2009 
was the most serious and long lasting 
economic contraction since the Great 
Depression. The recession and its 
modest recovery had a considerable 
influence on workers compensation 
claim frequency. 

In fact, claim frequency for workers 
compensation	injuries	increased	3.8%	
in Accident Year 2010, marking the 
first increase since 1997. Prior to the 
2010 uptick, claim frequency had 
been declining at an average rate of 
more than 4% per year since 1990. 

Following the 2010 uptick, claim 
frequency declined in 2011, albeit by a 
modest 0.9%. 

In Accident Year 2012, lost-time claim 
frequency declined by 5% according 
to preliminary estimates. While fre-
quency decreased by 5%, the average 
cost per lost-time claim increased 1% 
for indemnity and 3% for medical. 

Over the five complete policy years 
ending with Policy Year Expiring  
(PYE) 2011: 
•	Frequency	per	payroll	declined	by		
 16% (4.3% per year) but has leveled  
 off over the latest two years. 
•	Frequency	per	payroll	declined	for		
 all industry groups, most notably in  
 Contracting and Manufacturing. 
•	Frequency	per	payroll	declined	for		
	 all	employer	sizes,	with	the	largest		

 declines for employers having more  
 than $100 million in payroll. 
•	Frequency	declines	were	relatively		
	 consistent	by	NCCI	type	of	injury.	
•	Payroll	volume	increased	by	double		
 digits in the Oil & Gas and Health-  
 care sectors, while declining nearly  
 2% for all industries combined.  
 In the Oil & Gas sector, claim  
 frequency is notably high in the  
 emerging hydraulic fracturing 
 industry. 

For more information and to read the 
complete NCCI research brief, “Workers 
Compensation Claim Frequency—2013 

Update,” please visit ncci.com.

WORKERS COMPENSATION CLAIM FREQUENCY
2013 UPDATE  
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Countrywide, Men Have Higher Benefit Duration Than Women
Temporary Total Indemnity Benefit Duration at 36 Months
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Previous NCCI studies of Temporary 
Total Disability (TTD) indemnity  
benefits duration showed an increase 
in nationwide average duration follow-
ing the onset of the Great Recession 
in 2007. 

As this updated, post-recession 
research shows, Accident Year (AY) 
2009 was the nationwide peak, at 143 
days, and average duration has since 
declined to 140 days in AY 2012.  
Average durations have risen or  
fallen in step with the national  
unemployment rate. 

Other key findings include: 
•	Countrywide,	the	Contracting	and		
 Manufacturing industry groups had  
 the steepest declines in average   
 duration from AY 2009 to AY 2011,  
 following substantial increases  
 between AY 2006 and AY 2009.   
 Recent duration trends in the other  
 industry groups were either slight  
 declines or modest increases. 
•	The	median	of	the	average	durations		
 in states with 7-day waiting periods  
 is about 20 days longer than in   
 states with 3-day waiting periods. 
•	Within	most	industry	groups,	 
 average durations for women are   
 longer than average durations 
 for men. However, men have higher  

 shares of claims than women in the  
 longer-duration industry groups, so  
 that when viewed overall, men’s  
 average duration is longer than   
 women’s. 
•	Duration	increased	for	all	age		 	
 groups between AY 2005 and AY   
 2009, with most age groups  
 reflecting the countrywide duration  
 increase of 10%. Duration for the   
 youngest age group—workers under  
 age 30 or less—stands out as about  
 30% lower than countrywide. 

For more information and to read the 
complete NCCI research brief, “Workers 
Compensation Temporary Total Disability 
Indemnity Benefit Duration—2013 Update,” 

please visit ncci.com.

DISABILITY INDEMNITY BENEFIT DURATION 
WORKERS COMPENSATION TEMPORARY TOTAL 
2013 UPDATE  

NCCI 2014 
RESEARCH BRIEFS
READ THE FULL REPORT ON NCCI.COM

WORKERS COMPENSATION
2014 ISSUES REPORT40



The following ethical and performance values guide our 
behavior and decision making at NCCI. We believe that 
the commitment of each employee to these values will 
continue to make NCCI a success.

•	 Integrity—Our actions are guided by the principles of 
 honesty, fairness, and professionalism. We abide by all 
 laws, regulations, and corporate policies. We foster an 
 open environment and behave ethically in all we do.
•	 Respect—We show consideration for all people, value 
 the differences among us, and deal with each other in  
 a courteous way.
•	 Quality and Excellence—We strive constantly to   
 improve our processes and products to remain the
 industry’s unimpeachable source for accurate,  
	 objective	workers	compensation	information.	We	 
 draw upon our individual strengths and collaborate  
 to consistently meet and exceed the highest  
 expectations of our stakeholders.
•	 Responsibility—We honor our commitments and are 
 personally answerable for our actions. We actively give 
 back to the communities in which we live and work.
•	 Commitment—We are driven to achieve our business 
	 objectives.	We	exhibit	passion,	focus,	and	intensity	of	
 effort in our work while simultaneously striving to   
 achieve work/life balance.

NCCI VALUES 
STATEMENT

To foster a healthy workers compensation system  

by providing high quality information and analytical 

services that result in:

•	Adequate	loss	costs/rates

•	Objective	reform	evaluation

•	Self-funded	residual	markets

•	Tangible	value	for	our	stakeholders

NCCI MISSION 
STATEMENT



National Council on Compensation Insurance
901 Peninsula Corporate Circle
Boca Raton, FL 33487-1362
800-NCCI-123 (800-622-4123)
Visit ncci.com. 


